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YERBEEM .I.:

Mature of the Molion

[1] CAMPP Windsor Lasex Residents Association (FCAMPT™), moves [or an order lor leave
to appeal to the Divisional Cowrt from the order of the Local Planning Appeal Tribunal (the
Tribunal or the LPAT) dated December 3, 2019 (the decision), which dismissed CAMPP's
appeals against the Cily ol Windsor's (the City) decisions to: approve Official Plan
Aumendment No. 120 (OFA 120); and enacl Zoning By-law Amendment No 132-2018 (the
ZBA)

[2] OPA 120 and the ZBA enacl the necessary land use provisions to, among other things,
locate a new “regional” acute care hospital in the southeast part of the City. The planning.
process surrounding those instruments was highly publicized and albracled signilicanl
notoriety in the City and its surrounding areas. Although CAMPT does nol oppose the
development ol a new regional hozpital, it reasons that it should be located elsewhere in
the City.

[3] I 1s common ground that an appeal from a decision of the LPAT lies to this court only with
leave and then only on a question of law.? This court docs not have jurisdiction to entertain
an appeal from an TLPAT decision on a question of fact or a question of mixed fact and [aw,
absent an identified exiricable legal question, Broadly stated, CAMPP asserts that in
arriving at its decision, the Tribunal engaged in several emors ol law, including:
misinterpreting and misapplying certain policies set oul in the Provineial Policy Stalements
(PPS) and the City's Official Plan (the OF) that are applicable to the planning instruments;
providing inadeguate reasons to support its decision; and misapprehending the evidence
before 11, by making factual determinations both in the absence of supporting evidence and
withoul constdering relevant evidence material to the issucs that CAMPP raised.

[4] In its factum, CAMPP identifics four proposed grounds of appeal for which it says leave
Lo appeal should be granted:

1. Didthe LPAT crr in law by finding the proposed OPA and ZBA complied with the
requirements of the PPS and the City's OP regarding the provision of emergency
services?

2. Did the LPAT err in law by (inding sullicient consullation with First Nations (ool
place as required under the TS and the City’s OP'?

Did the LPA'L crr in law by failing to provide reasons addressing issues relating to the
PPS and OF and submissions advanced by CAMPP regarding climate change
impacts?

tad

LOPA 120 was adopred and the ZBA was enacted on September 17, 2018
? Local Planning Appeal Tribmnal Aoy 2007, 3002007, ¢ 23, Sched. L, s 3701
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4, Did the LPA'T err in law by relying on expert evidence provided by the Cily
conflicting with other evidence provided by the City, that was never resolved?

The responding partics submit that leave ought not to be granted for any ol the dentified
proposed grounds of appeal because CAMPP has failed to establish the necessary criteria
Justilying leave, which I will outling later in these reasons. As a result, they say the motion
should be dismissed.

In order Lo properly conlextualize the partics” positions, | will set out the nature of the
relevant plarming instruments, the nature of the evidence and proceedings before the LPAT
and aspects of the findings supporting its decision. Then, T will identily and apply the legal
principles applicable to the relief CAMPP requests in the context ol each of CAMPP’s
proposcd grounds of appeal and explain why CAMPP’s motion must be dismissed.

Nature of the Planning Instruments

[7]

[8]

The planning process that resulled in OPA 120 and the 7BA was initiated by the Windsor
Regional [Tospital's (WRIID) desire to develop a new regional acule care hospital within the
area of land that is the subject of OPA 120.* Regional hospitals provide a wide tange of
functions and scrve broad geosraphic areas. It is anticipated that the new hospital will
setve bath the residents of the City and the residents of its surrounding areas in [ssex
Countly. Following the planned transition of acute carc services to the new regional
hospilal, medical services will continue to be offered by the City's two cxisting hospitals,
albeil with a shifllin their primary [beus.

OPA 120 creates a planning framework for the future expansion of a 400-hectare (ha) arca
located n the southeast part of the City, [t designates specific portions of that arca, which
have historically been used lor agricultural purposes, for a mix of cmployment, residential
and institutional uses, The planmed mstitutional use telales to the hospital’s proposed
location. The ZBA establishes the necessary voning (o locate the new hospital within the
OPA 120 area

The Uncontested Tand Use Planning Background

191

|10]

In paragraphs 24-28 of its reasons, the Tribunal sets out the relevant planning background,*
which iz uncontested and generally consists of the following,

Development planning for the OFA 120 area began in 1996, as part of the City's plan for
its future growth, 'Lhe process resulted in the Minister of Municipal Affairs and Housing
approving a Boundary Adjustment Agrcement in 2002, pursuant to which the City acquired

F Tribunal Reasons, gt para, 6,

1 The evidence with respect to the planning buckground predating the approval of OPFA 120 was detailed belore Lhe
T.PAT in parggraphs 9-31 of the allidavit of Justina Nwacsei sworn February 26, 2019, a professional Land Use
Planner employed by the City and a member of s Planming Department.
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over 2,500 ha o land Irom the Town of Tecumach (“the transferred land™). The transferred
land is situated in an area desceribed in the City’s OP as the *Sandwich South Planning
District” and it is partially comprised of the land that is the subject of OPA 120. When
acquired. the transferred land was in agricullural use, primarily, erop production.

[n 2007, following a4 mandatory Municipal Comprehensive Review?, the City adopied
Official Plan Amendment 60 (OPA 60), which brought the translerred land into the Cily’s
gettlement arca and designated various future urban vses (including employment areas),
open spaces and natural heritage arcas, within the OPA 60 area, OPA 00 was approved by
the Ontario Municipal Board (OMB)® in 2007, The land in the OPA 60 area was not
designated as agricullural, Tnstead, most of the land, including the arca subscquently
contemplated by OPA 120, was identified as an Agriculiural Transition Area, in which
urban development is conditional on the completion ol secondary plans and the availability
of municipal servicing and infrastructure.

Before OPA 120 was adopted, two other Oflicial Plan Amendments were approved hy the
City (and the OMID) in respect of distinct areas of land within the OPA 60 selllement.’
Those planning instruments designated an area lying to the west of the OPA 120 area for
mstitutiomal, residential and open space uscs, Development has now proceeded in that area.

Prior to the approval of OPA 120, the City took several other steps in preparalion [or the
development of the OPA 60 arca, including: installing a trunk sanitary sewer servicing the
area; completing an Envirotnmental Asscssment that set out the future arterial road network
firr the area; and engaging in an on-going process to complete a Master Drainage and
Stormwaler Managemenl Plan (SWM Master Plan) for the arca.

The Relevant Heallh Care Planning Baclioroumd

[14]

Apart [rom the land use planming process that resulted in the eventual adoption of OPA
120 and the enactment of the ZBA, the Tribunal received evidenee concerning the health
care planning process underfaken by WRH in respect of the establishment of the new
regional hospital intended to serve the City of Windsor and the Counly ol Fssex ®  The
development of the new hospital is part of a broader health care plan referred to as the
Windsor-Easex Hospitals System (WLEHS), which was established in 2015 in order to
introduce major system reforms related to hospital and health care services for the
Windsor-Fssex area.

T The review was designed to assess the appropriateness of converting the transferred lands to fiturs whan use.

E The LPATs predecessor.

T The East Pelton Secondary Plan was adopted through OPA 74 o 2010 and OTA 94 in 2016,

U The evidence concerning the [Tealth Care Planning Background was laczely set out in; the Enhanced Municipal
Record though a Backeround Report prepared by MITBC Planning, which was retained by Windsor Regional ITospital
o prepare and submit planning applications to the City with respect to OT'A 120 and the ZBA and Plunning
Justification Reports prepared by the City; as well as the atfidavit of Carol Wighe sworn February 26, 2009 (al paras,
17 and 74-75%, a principal of MITRC Tanming, which was filed in the TIPAT uppeal.
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Ag planned, the new hospital requires a site measuring 20 ha that is located near regional
transportation facilities. As aresult of a process that was completed before WRH submitted
the OPA 120 and 7ZBA planning applications to the Cily, WRH selected a site for the new
hospital within the OPA 120 area. Tn accordance with the provisions ol OPA 60,
development of the selected site and swrounding area required the Cily’s approval of a
related secondary plan.

Consequently, WRII retained MITBC Planning (MITBC) to carry out the requisile planming
work to support a proposcd secondary plan for the area surrounding the hospital’s selected
site (the County Road 42 Sccondary Plan) and a zoning amendment by-law to permit the
hospital to be localed at the chosen gite. Among other things, MHBC completed Planning
Background and Justification reports that included City-wide population and employment-
growth projections for the relevanl planning period ol 2016-2036. The projections were
relied on to establish the existence of sufficient “need” to justify the development of the
OPA 120 arca. WRH also obtained other studies supporting the development of the area
including: servicing backeround investipation studies and transportation background and
npract studies.

The Planning Applications

[17]

[18]

[19]

On January 23, 2018, WRII submitted applicalions to the City for approval of the County
Road 42 Secondary Plan and the ZBA. Prior to doing so, it held three well-attended public
information scssions.

After the planning applications were submitted, the Cily: made them available, together
with WEII's studies, on the City’s website; circulated them to relevant municipal
departments, public apencies and other entities including local Tirst Wations communities
(Walpole Island First Nation and Caldwell Virst Nation) for comment; and ultimately, held
a lengthy public mecting to discuss the applications. During that process, CAMPP
provided oral and wrilten submissions to the City, in which it opposcd the County Road 42
Secondary Plan and the ZBA. Among other things, CAMPP expressed concern over: the
accuracy and methodology ol MHBC s growth managemenl analysis; the secondary plan’s
approach to transit; and the proposed servicing of the O A 120 area,

In response Lo CAMPTP?s concerns, WRH provided the City with responding submissions
from both MITBC and ils transportation consultunts, as well as, additional growth
manapgement analysis performed by the Altus Group Inc. (Altus Group). a land economics
consultant.  'Lhe Altus Group conducted a pecr-review of MIIBC s srowth management
analysis and detcrmined that its approach was reasonable. Howcever, Altus Group
concluded that the development of an even greater quantity of land than that calculated by
MTITBC was required Lo accommodale the City's projected residential and employment land
demand during the relevant planning period.
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[20]  Tn accordance with the requircments of the Planning Aet? on August 13, 2018, Windsor
City Couneil held a public meeting to consider the County Road 42 Secondary Plan and
the ZBA. Aparl from the materials submilted by the WRH, Council had before it,
submissions from various stakeholders, including CAMPP. Council also reecived reports
from members of the City's planning department that concluded that the proposed
secondary plan and the ZBA were consistent with the PP5S and the ZBA conlommed wath
the City’s OP.1°

|21]  Council adopted the sceondary plan through OPA 120 and passed the ZBA on Seplember
18.2018.

CANPP's Appeals to the LPAT

[22] CAMPP commenced distinet appcal procccdings before the LPAT, respectively
challenging the Cily’s decisions Lo approve OPA 120 and cnact the ZBA, pursuant to ss.
17(24) and 34(19) of the Plamming Act and requesied that the Tribunal allow the appeals
and return OPA 120 and the ZBA to the Cily for a new decision,!! WRH was granted party
status in the appeal proceedings.

[23] CAMPP raised in excess of 20 enumeraled issues in supporl ol 1ts appeals before the LPAT,
which included assertions that; there was insullicienl justification lo supporl the
designation of the OPA 120 area for development; aspects of OT'A 120 were inconsisient
with the policics cxpressed in the PPS: and the ZBA was inconsistent with the PPS and it
did not conlorm to the policics in the City's OP. Pursuant to the provisions of the Plamming
Aei then m ellecl, “consistency” and “conformity” were the only available prounds of
appeal in respect ol the planning instrurnents, ' As the appellant, the onus was on CAMPP
to establish any inconsistency or non-conlormily that it asserted. Statutorily, the LPAL was
required to: dismiss the appeal against the approval o OPA 120, unless it determined that
it was inconsistent with the PT'S; and dismiss Lhe appeal against the ZBA unless it
determined that it was inconsistent with the PPS or it did not conform (o the City’s OP."

[24]  The evidentiary record before the Tribunal was limiled by the provisions ol the Planning
Act and the Local Flanming Appeal Tribunal Act, 2007 ("TL.PATA™) to the information that

TRE.0. 1990, ¢ P

10 Gee Tanming Reports S97/2018 al pp. 45-46 and SOR201E al pp. 28-30.

" I addition 1o CAMPP's appeals, two other entities appealed against OPA 120 to the LPAT. One of those appeals
was wilhdrawn belore 0 was heard. 'The other was heard and determined together with CAMPP's appeals. CAMTIT
is the only party that seeks lzave to appeal the LPAT’s decision to the Divisional Court, CAMPT brought the only
appeal before the LPA'L apainst the ZTIA,

" Pursuant to 5. 17(24.0.1) of the Mlanming Act, owing to the City's status as a simgle-tier mumicipality with its own
OF and no applicable provincial plan, the only permissible basis of appeal (at the time) against the City' s adoption of
the (PPA 120 was inconsistency with a PPS issued under 5. 3(1) of the Plapning Acr. For similar reasons, pursuant o
5. 3(19.0.17 of the Planning deor, at the time of CAMPT's appeal, the by permissible bases to appeal gmaimst the
enactment of the ZBA were that 1t was meonsistent with 2 PTS andfor 1L failed W conlorm with the Cily’s OF,

Y Mlanning Aoty ss0 17T(49.3) and 34(26.2).
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was before City Couneil when 1t adopted OPA 120 and cnacted the ZBA (as set oul in the
Linhanced Municipal Record), the allidavits that the partics filed before the Tribunal.
participant statements and the evidence ol any wilnesses examined by the Tribunal. In this
instanec, the Tribunal declined to request thal any parly produce a witness for examination.

| will not cxhaustively detail all ol the challenges CAMPP raised to the planning
instruments before the Tribunal, nor will T review all ol (he documentary cvidence that was
belore it, which totals in excess of one thousand pages. Rather, T will refer 1o the specilic
issues and evidence before the Tribunal that are relevant to each of the proposed grounds
of appeal for which CAMPP now sccks leave, when addressing the proposed grounds,
respectively, later in these reasons.

The LPAT heard submissions from the partics” counsel during a three-day hearing in
October 2019 and issued its decision and related reasons on December 3, 2019,

Throughout its reasons, the Tribunal was clear that the issues that were properly belore il
did not include the health care planning process that lead to the selection of the hospital
site, [t affirmed that its lask was (o determine, from a land use planning perspective,
whether OPA 120 and the ZBA are consisient with the PPS and whether the 2B A conforms
with the City’s OF, It explained that in so doing, it was not required to determine whether
the selected hospital site was the “besr site for a regional hospital”, nor was the procceding
helore il “an appeal of the health care planning process, its criteria for sile selection, or
the aliernative sites evatvated but not chosen,”"" The Tribunal's findings in thal regard are
not challenged by CAMPP.

Aller what it deseribed as a full consideration of the record, the parties” submissions and
the cases submitied, the LPA'L found that CAMPP did not meet its onus to demonstrale
OPA 120 and the ZBA fail the statutory consisteney and conformity tests and it concluded
that OP'A 120 is consislenl with the PPS and the ZB3A is consistent with the PI’S and
conforms to the OT. % Ag a resull, the Tribunal ordered that CAMPP’s appeals be
dismissed.

CAMPTP now seeks leave Lo appeal from the Tribunal’s decision to the Divisional Court.
Below, I will review the legal principles applicable to the relief CAMPP requests.

The Lesal Prineiples Applicable to the Defermination of Whether Leave to Appeal Ought

to Be Granted

[30]

An appeal from a decision of the LPAT lies to this court only with leave, which may only
be granted on a question of law. [n accordance with the Jegislalive regime enacled by the
FLocal Planning Appeal Tribunal Act, the court’s role in local land use planning dispules is
limited. The courl lunctions as the "overseer of the legality of the process™®, tasked with

I I'ribunal Keasons, at para 5.
'*I'ribunal Reasons, at para, 89,
" Ay Rosedale Neighbotwhood v, Dale Tne, 2019 ONSC 6631 {Div. CL), al para. 33.
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ensuring the law is understood and applied appropriately by those charged with making the
planning decisions.!” It is well understood that planning matters involve policy decisions
as much ormore than legal ones. 1t is not the role of the court to balance compeling policies,
weigh subjective sesthelics or to make the political compromises that underlie planning
decisions.'® The Legislature has assigned to the LPAT alone, the task of balancing factual
and policy considerations underlying planning decisions. The role of the court is limited
to ensuring that when the LPAT exercises ils exclusive decision-making authority, it
applies the proper legal principles.'”

To obtain leave to appeal in respect of a proposed ground ol appeal, the moving party must
generally establish each of the following criteria:*"

(a) the proposcd pround of appeal raises one or more questions of law,

(b) there is reason to doubt the correctness of the Tribunal’s decision with respect Lo
the question(s) of law raiscd; and

(c) the question of law 15 ol sullicient “general or public importance™ to merit the
attention of the Divisional Court.

(Quecstions of law generally involve guestions about the identification and scope of the
corrcet applicable lepal test, Questions ol [ucl generally concern determinations of what
took place. Questions of mixed law and fact generally concern questions about whether the
facts satisfy the applicable legal test.®’ Applying the law, as interpreted, to the facts, as
lound, 15 guintessentially a question of mixed fact and law,** Absent an exiricable legal
error in the inlerprelation or application of the law, the result of such an exercise 15 nol
fodder for an appeal brought pursuant to 5. 37 of the LAPTA.

In determining whether a proposed ground of appeal raises a quesiion of Taw, the factual
[indings ol the LPAT arc cntitled to a very high degree of deference.” However, in some
instances, a Tribunal’s Tactual findings may result from an error of law alone, particularly
in circumstanees in which (he Tribunal: finds facts in the absence of evidence; errs with
respect to the legal effect ol the facls as [ound; asscsses evidence based on an incorrect

T My Resedale Nelghbonrhiood, at para. 32,

' My Rosadale Neighbowrhood, at para. 32,

1® My Rosedale Neighbowrhood, at pary 3.

M [lobo Entreprencnrs Dicov, Swnnidale Farater Ted, 2003 (N8B0 715, at para, 115 Swowden v The Corporation of
the Township of Ashfield-Colborne-Wawanash, 2007 ONSC 6777 (Dive Ct), at para. 11 My Hosedale
Nefghbourhood, at para, 4.

N Cungda (Divector of ivestimation and Research) v. Sowthers e, [1997] 1 5.C1L 748, at para. 35,

2 My Rosedale Neighbourhood, al para. 11.

B Opario (Minister of Municipal Affaivs and Housing) v Miller, 2014 ONSC 613 10Dy, Ce, [2004] OUF. Mo, 5431,
at para. 22,
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legal principle; or fails to consider all of the relevant evidence.* Nonctheless, it remains
thal & Tribunal decision that is unsullied by material legal error s not amenable to appeal.

In this instance, CAMPYP raises a mumber ol issues with respeet to the adequacy of the
Tribunal’s reasons determining certain aspects of CAMPP's challenges to the planning
instruments. A decision-maker’s failure to provide funclionally adequate reasons for its
decision constitutes an error of law. 1 will further address the legal principles applicable Lo
the determination of the adequacy of the ‘Tribunal’s reasons later below,

The existence ol a “reason to doubt” the correctness of the Tribunal®s decision with respect
to the question(s) of law raised by a proposcd ground of appeal does not require a linding
that the I'ribunal’s decision is “wrong™ or “unrcasonable”, or even that it 1s probably so. It
is sufficicnt that the moving parly demonsirale that the legal issues that are engaged, are
open Lo “very serious debate”. ™

In determining whether there is reason Lo doubt the correctness of the ‘Iribunal’s decision
with respect to the legal question raised, itis appropriale lo consider that if leave is granted,
the appellate court will review the decision on a slandard ol correciness, without deference
to the Tribunal’s determination of questions of law arising from the Plawning Aet, its “home
statute”. The Tegislalure has subjeeted the LPAT” s administrative decision-making regime
to appellate oversighl by the court, thereby signaling that it expects the courl Lo scrulinize
the LPAT’s decisions, on questions of law, in accordance with an appellate standard of
review.” The standard of review [or an asserted crror of law is correctness.”’

An assessmenl of whether therc is reason to doubt the correctness of the impugned decision
with respect to the legal question raised must be made by considering it as a whole, while
remaining mindful that the subject ol an appeal is the Tribunal’s decision itself and not its
reasons for decision.®® Toubl as 1o legal correctness must be based on the totality of the
Tribunal’s decision, not one isolated paragraph or phrasc. *lt is not appropriate, when
determining the issue of leave to appeal, to select [ragments ol the deeision and parse them
under microscopic scrutiny to the detriment of an overall analysis ol the deeision as a
whole, ™

The determination of whether the question of law raised by a proposed ground of appeal is
ol “sullicient general or public importance to merit the atlenlion ol the Divisional Court”,
is 4 [unction of the nature of the leeal issue engaged by the proposed ground, as opposed
to the specilic parties or the specific property involved. The identified legal issue, ilsell]

B o ST, 201 SCC 45, [2011] 3 5.C.R, 197, al parax. 25-32

* MeCuicheon v Westhill Redevelopment Co., [2008] O Nu: 3206 (Div. CL), at para. 10; Torosie (T W
SheppBonn Lrd, 2014 ONSC 5964, al para. 18, Hobo Entreprencurs Ine. v Sunnidale Estares Lrd,, at para. |5; and
Hichmond Hill Natwralisis v, Corsica Developmeniy fne, 2013 ONSC 7894 (Div. Ct.), [2013] QLT Mo, 53996, at para

24.

*® Canada (Minister of Cittzenslip and tmmigration) v, Vaviow, 2019 SCC 65, at paras. 36 and 37,

T Fepetloe, ut paras. 37; and Honsen v, NMikolaiven, 2002 SCC 33, [2002] S.C.R. 235, at para. 8§

¥ Snowden, al para. 11,

¥ Concerned Clitzens of King (Township) v. King (Townsiip), [2000] O3 Mo 3517 (5.0, al para. 11
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must be of sullicient importance to justify leave.*® The asserted error ol Taw must concern
a malter thal it is of general public importance or that is otherwise importanl o the
development of the law and administration of justice. As a resulf, the determination of
whether this analytical criterion is mel may engage considerations of the frequency with
which the particular legal issue arises and whether the issuc has an cffeet for most
municipalitics in Ontario.™

[39] In accordance with the foregoing principles, | will now consider and determine each of
CAMPP’s proposed prounds of appeal.

The Principles Applied

[40]1  In my view, CAMPP has [wiled (o demonstirate that leave to appeal should be granted with
respeet to any of the grounds of appeal that il proposes. As a result, its motion must be
dismisscd. ln the reasons that follow, T will examine the nature of cach of CAMPP’s
proposed grounds of appeal, in turn, together with the parlies’ respective positions. [ will
then explan why CAMPP has failed to establish that leave ought to be granted with respect
to amy ol its proposed grounds.

[41] Prior to deing so, | gencrally observe that CAMPT s position with respect o each ol ils
proposed grounds, apart from the sccond ground which I will address separalely helow,
raises a queslion or questions of law, most of which relate to the adequacy of the Trbunal’s
reasons and 1ts asserted material misapprehensions of the evidence. Reading the Tribunal’s
reasons as a whole, in the context of the evidenee and submissions that were before it, it is
patently discernable thatl the aspecls of CAMPP’s proposed grounds of appeal that raise
actual questions of law, alone, carry no chance ol'success. In other words, there is no reason
to doubt the correctness of the Tribunal’s decision with respect to the questions of law that
CAMPP has raised.

42|  Inarriving at the foregoing conclusion, Tremind mindful of my gateleeeping role as a judge
determining a leave to appeal motion, as opposed Lo an appellate court determining an
appeal on its merits. However, in order to determine il leave Lo appeal on any parlicular
proposed ground is justificd, I must assess whether the moving parly, CAMPP, has
demonsiraled there is reason to doubt the correctness of the Tribunal's decision with
respecl Lo the identiled guestion{s) of law. That determination necessarily requires a
preliminary assessmenl ol the merits of the proposed grounds of appeal. In this instance, a
preliminary assessment of the merils of the proposed grounds that raisc a question of law,
fails to disclose any merit or chance of success associated with any of them. Although
errors of law are asserted by CAMPP, there is no serious debale Lo be had as 1o whether
the Tribunal engaged in such crrors.

W Swrario (Tegivlative Asvembilpt v Avanne-Yordoille Developmenty Led, 2001 ONSC 238 (Div, C), [2011] 01T Mo
110, at para. 37; Snowden, ulpara. 11,
M Swowden, at para. 11,



|43]

[44]

1451

|46]

Page: 11

Asg a result, although CAMPP's position with respect to proposed grounds 1, 3 and 4,
respectively, raise questions of law, lcave is not justificd for any of those grounds beeause
there is no reason to doubt the correctness of the Tribunal’s decision with respect to the
legal guestions raised,

Teave Lo appeal 1s also not warranted in respeet of CAMPP’s position with respect to its
second proposed ground ol appeal. CAMPP raises a number ol asserted legal crrors in
relation to this ground, bul those asseried emors predominantly result rom CAMPTs
misapprehension of the Tribunal’s express reasoning, as set oul in ils reasons, The
remaining issucs that CAMPP asserts in respect of its second proposed ground, raise
questions of mixed fact and law for which leave cannot be granted.

In the context of the forceoing findings, it is unnecessary to determine whether any of the
proposcd grounds of appeal raise a question of law that is of sufficient public general
importance lo merit the attention of the Divisional Court.

I will now explain, in more detailed terms, the basis for the findings above.

Proposed Ground 1:

Did the LI'AT err in law by finding the proposed OPA and ZBA complied with the
requirements of the PPS and the City's OP regarding the provision of emergeney services?

147]

[48]

The Position of the Parties

CAMPP argucs that the Tribunal crred in law, when it found that OPA 120 and the ZBA
are consgistent with the applicable policics prescribed by the PPS and that the ZBA
conforms 1o the pulicies ol the Cily®s OP regarding the provision of emergency services,
including OP policy 4.2.7.3, which requires the mumeipalily “to encouraye emergency

w32

services in close proximify o where people live”,

CAMPP identifies three asscrted errors ol law in support of this ground of appeal.

*n ils submissions to the Lribunal, CAMPP cited several other PPS policies with which it said the OPA 120 and ZBA
were inconsistent and several policies in the City's OF with which it zaid the ZB A did not conform (all of which relate
to the provision of emerpency services) as follows:

.

The PTS directs the coordmution of emergzency mianaegement Lo support elficient and resilient communitics
{poliey |,2.3), and the struteasic location of infrastructure and public service feilitics o support the elfeotive
and efficient delivery of cmergeney management seryvices {policy 1.6.4);

OF Palicy 1.1, 10 speeilically addresses the secessibilily necds ol persons wilh disahilitics and older persons
by reguiring thal “land use barciers which restrict Lheir full participation in gociely™ be identificd, provented
and removed. The OP also calls for an integration of institutions withis the City's neighbouchoods (6.1.67.
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First, i determining that the ZB3A conforms with OF policy 4.2.7.3, the Tribunal made a
material factual nding in the absence of any supporiing evidence. CAMPP contends that
contrary to the requirements ol OF policy 4.2.7.3, the evidence before the 1ribunal
catablished that no one lives in close proximity Lo the proposed regional hospital site, which
is currcntly undeveloped greenfield land. Although OPA 120 designales cerlain land n
the vicinity of the hospital’s proposed location for residential use, it remains that; there
were no constructed residences in that area, at the time of the LPAT hearing, and the
Tribunal did not receive evidenee that a developer (or anyone else) had committed to future
residential construction “in close proximity” to the proposed hospital site. The Tribunal’s
coneclusions with respect o the ZBA’s confommily was, therefore, anchored in
impermissible and unsupported speculalion that the emergency services thal will be
provided by the regional hospital will be *in close proximity™ to where people live.

Sccond, CAMPP essentially contends thal in arriving al ils conclusion concermning the
ZBA’s conformity, the Tribunal erred in law by failing lo engage in o guanlilalive
congideration of the available evidence concerning the population densities of different
areas ol the Cily. Specifically, the evidence revealed that if fully developed, the lands
designated lor residential use in the OPA 120 arca will support 2 maximum population of
7,000 residents. By comlrast, Windsor’s more centrally located Wards (2, 3, 4 and 5) have
a combined population of approximately 100,000 people. CAMPP posits that it is “highly
problematic’ that the Tribunal concluded thal a policy requiring the City “io encourage the
location of emergency services in close proximity fo where people live™ 1s salislied by
having a hospital in an area with 7,000 people, while there are 100,000 people living in
another arca of the City.

Third, CAMPP asserts that the Tribunal erred in law by [ailing Lo provide adequale reasons
for ita conclusions reparding the ZBA s “consistency™ and “conlormity™, respectively, with
the PPS and OP policics applicable to emergency services. In particular, it chamcterizes
ihe Tribunal’s analysis of OP policy 4.2.7.3, as solely limited 1o a conclusion that “if is nos
possible for every service 1o be in close proximity to all residents”,

Finally, CAMPP submits that the questions of law that arise from this asserted ground are
public, important and merit the Divisional Cowrt’s attention because the planning for a
regional hospital 15, by definition, a matter of both general and public importance.

The responding parties submit that this proposed ground of appeal fails to satisfy all of the
requiremnents for leave. First, it does not raisc a question of law. lnstead, the cssence of
CAMPP’s complainl concerns the weight that the LPAT afforded to CAMPP’s evidence
and the findings ol fact that the TPAT made on the record before it. CAMPP does not seck
a legal interpretation of the policy provisions il cites, nor does 1L expressly raise an 1ssue
with the Tribunal’s interpretation of the PPS and OP policies. The application of the PPS
and OP policies, as interpreted, to the specific facts, as found by the Tribunal, is
“guintessentially a question of mixed fact and law.” CAMPP has failed to identify any
exlricable legal crrors that it alleges the LPA'T made in that repard.



[56]

(4

[57]

|38]

Page: 13

Second, the TL.PAT's lactual findings arc supported by the evidence it received and ils
reasons reflect a carelul congideration of that evidenee.

Third, the proposed ground docs not raisc a question of law of “sulicienl general or public
importance™ o menl the atlention of the Divisional Court. The dispute concerns the use
of a specific properly. The imporlance of the institution involved (a hospital), alone, does
not render the legal issues assertedly raised by this ground to be of sutficient importance
Lo justify leave.

Disposition

For the [ollowing rcasons, | am not persuaded that leave Lo appeal ought Lo be granted with
respect Lo this proposed ground. While [ am satisfied that the 1ssues ol whether the Tribunal
made factual indings in the absence of evidentiary support and the asserled inadequacy of
its reasons raise “queslions ol law™, the moving party has failed to establish thal there is
reason to doubt the corectness ol the Tribunal’s decision as it relates to those questions. 1
will cxplain by first addressing the adequacy ol the Tribunal’s reasons concerning issucs
ol “consistency” and “conformity” with the “emergency services” policics that CAMPP
raised before the 'L'ribunal.

Adeguacy of the Tribunal 's Reasons for ils Findings of Consistency and Conformity
with "Emergency Services” Policies

The Applicable Legal Principles

The adequacy of the Lribunal’s reasons must be evalualed in accordance with a functional
and contextual approach.? ‘The reasons must be sufficient to: explain why the Tribunal
arrived al ils decision (by demonstrating a logical connection between the decision and the
basis for the decision);, provide public accountability; and permit effective appellate
review.™ On appellate review ol their adequacy, the T'ribunal’s reasons must be considered
and evaluated as g whole, in the contexl of the evidence and the submissions before it, and
with an appreciation of the purpose lor which its reasons were delivered.®® The basis for
the Lribunal’s decision must he discemable, when its rcasons arc considered in that
context*®,

The 'Lribunal is not required to expound upon “how™ it arrived at its conclusion in a “watch
me think™ fashion, In other words, a detailed deseription ol the Tribunal’s process in
arriving at its deeision is unnecessary.”” When explaining the hasis lor its decision and its

% The legal principles applicable to the determination of the adequacy of the Tribunal’s reusens, as sel oul below,
were largely developed in the context of judicial proceedings. Genvrally, they apply equally to the determination of
the adequacy of an administrative Tribunal’s reasons for decision: sce Favilow at paras, 79-81,

¥ See fov Shepgrred, 2002 8CC 26, [2002] | S.C.R, 869, ul para. 24; und £ w R0, 2008 BCC 51, [2008] 2 5.CR.
3, al para. 15 and 33,

3 Bee REM., at paras. 35 and 53,

¥ See BF M, at pard. 55,

7 Ree REM,, atpara. 17,
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logical link to the decision itsell] the ‘Iribunal is not required to: set out every one of the
findings or conclusions it reached in armving at its ultimate decision; expound upon
cvidence which is uncontroversial; detatl its lindings on cach picee of evidence or
controverted fact; or recite well-settled legal principles, where the ultimate result turns on
the application of such principles to the facts, as found afler a consideration ol conflicting
evidence **

[39] PBrevily alonc docs not render a Tribunal’s reasons inadequale. The degree of detail
required 15 a lunction of the casc-specific circumstances. Fven brel reasoms wiall he
adequate, provided that when read in the context of the cvidence and submissions before
the Tribunal, the veasons demomsirate thal the ‘Iribunal scized and disposed of the
substance of the proceeding ™’

The Prineiples Applicd

[60]  Applying the [oregoing prineiples, there is ne reason to doubt the correciness ol Lhe
Iribunal’s decision with respect to the legal question of the adequacy of its reasons for
finding the requisite consislency and conformity between the planning instruments and the
PPS and OPF policies related to the location ol emergency services. Patently, the Tribunal’s
reasons, read as a whole, clemly demonstrale that in armiving at its decision dismissing
CAMPP s appeals, it seized the substance of the “location ol emergeney services” issucs
that CAMPP raised, which it then determined through findings made on accepted aspeets
ol the evidence available to it. ‘The Tribunal’s reasons explain why the Tribunal amived at
its findings, in & manncr that permits meaningful appellate review, T will explain ihe
foregoing conclusions below.

[61]  Tnits submissions, CAMPP characterizes an isolated phrase [rom the Tribunal®s reasons,
in which it states that “ir is wot possible for every emergency service to he located in close
proximity fo all rexidents”, as being “inadequate” to explain the Tribunal’s comelusion that
the ZBA conlorms with OP policy 4.2.7.3. The balance of CAMPP’s identified issues,
concerning this proposed ground, also relate to OPF policy 4.2.7.3. Ilowever, the scope of
this proposed ground of appeal is expressed in broader terms. Its wording refers to the
consistency between both OF'A 120 and the ZBA and the emergeney scrvices policies of
the PPS and the ZBA’s conformity with the OF policies related Lo those type of services,

[62| During its submissions before the Tribunal, CAMPP raiscd a number of PPS and OF
policics, apart from OP policy 4.2.7.3, in supporl of its poesitions that the planning
instruments were inconsistent and non-conforming, which the Tribunal comprehensively
addressed in its reasons at: paragraphs 52-61, under the heading “T.ocalion and Design™,
and paragraphs 62-73, under the heading “Mobility”, In so doing, the Tribunal’s reasons
disclose that the reasoming process underwriting its related consistency and conformity

M Bee AE M, at paras. 18-20,
W See R EM, at paras, 35, 43-44, 51 and 55-56.
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findings is nol limited o a single statement that “if is not possibie for every emecrgency
service to be locajed i close proximity io all residenis.”

[63] Instead, in its analysis of the “Location and Design™ issues that were raised through
CAMPP’s evidence and submissions, the Tribunal:

a) adverls Lo the specific PPS and OP policies founding CAMPP's “location and
design” challenges, ncluding those related to the location of emerpency services
(para. 54},

b} sets out the parties’ positions with respect to the consistency and conlormily of the
planning instruments, arising from CAMPP's asserted location and design
challenges (paras. 52-33);%

¢} adverts to aspecls ol the allidavit evidence concerning consisteney and conformity
with the specific PP'S and O policies that CAMPP cited in support of its location
and design challenpges, as adduced by: CAMPT lrom Jenmiler Keesmaat, registered
profcssional planner; the City from Justing Nwaesei, registered prolessional
planner; and the WEH from Carole Wiebe, consulting planner with MHRBC (paras,
55, 57 and 611

d) finds that OPA 120 15 consistent with the PPS because: it comprehensively plans
for the City’s growth (as justilied by evidence of the needs analyses that the
['ribunal accepted) and il provides 1 mix ol uses, densities, modes of transportation
and a fiscally responsible approach to phasing and costs ol municipal services (para.
37

&) linds thal the “ZBA for the new hospital location”™ is consistent with the PPS and
comforms with the OP (para. 58). In so doing, the Tribunal acknowledges the
possibility thal & hospital located in another arca of the City could also be found to
satisfy the policies ol the PT'S, hut reilerated that its tasl was to not to review the

# Bofore the Tribunal, CAMPP contended that the “OPA 120 location and design” is inefficient, car dependent nol
transil supporlive, costly to service and contrary to downtown support, CAMPT raised similar concems over the ZBA,
with an emphasis oo downtown viability, brownfields redevelopment and accessilility.

*H The lunctional adequacy of the ‘I'ribunal’s reasons must be considerad in the context of not only CAMPP's
submizsions bul the evidence that was before it, In paragrapls 28-63 of her affidavit evidence, Ms, Wigbe explains
why Lhe provisions of OPA 120, including the location of the planned hospital nstitulional use, arc consislenl with
vach pulicy of the PPS that CAMPT raised in its submissions to the Tribunal, In paragraphs 64-143 of her allidavit,
shi cxplains why the provisions of the ZBA, including the location of the planncd regional hospital, gre consistent
with the PPS and conform with sach of the OF policies that CAMPT raised, Similarly, in her aflidavil cvidence
(paragraphs 84-66, 71, 72 and 923 Ms. Nwaesel explaing why QP A 120 is congislenl with the PPE policics that CAMPE
raisel. Conversely, in her affidavit, Ms, Eeesmaat did not specitically identily any inconsislendy or non-con(oemity
between the emergency services policies of the FPS or the OF and the planning instrunents, although she did adopt
the positions that CAMPP itself cxprossed in its appeal case synopses belore the Tribunal,
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site selection process [or the new hospital, but rather, to determing, on the evidence,
whether the ZBA penmitting a hospilal at the proposed location met the requisite
consistency and conformity tests (para, 38)%;

finds that: OPA 120 and the ZBA adequately respond to the PPS requirement to
provide public service tacilities to mect eurrent and projected needs: the proposed
hospital location will be in a planned area of the city adjacent to residential and
comtnercial areas accessible by walking, cyeling and transit; the planned transit
services to the hospital will ensure access for those persons from a distance who
cannol, or choosc not, to drive; arca road connections and improvements, as well
as, provisions [or aclive modes of travel have been planned through EA approvals;
and, to supporl downlown employment and scrvices, existing hospital sites in and
closer to the City centre are planned for adaptive re-use, ineluding the provision of
numerous health care services guided by the region-wide WLEHS plan (para 59);

linds that the policics cxpressed in the City’s OT reflect the same planning themes
as the PPS and that its analysis of OPA 120°s consistency with the PPS applies
equally lo the ZBA s conformity with the OP (para. 60); and

finds, specifically, al para. 61 ol its reasons:

The OPF encourages emergency scrvices in close proximity o
where people live (5. 4.2.7.3) and sccls to integrate institutions
within the City’s neighbourhoods |OP policy 6.1.6]. Campp
arpucs that the ZBA fails to achieve both intentions. The Tribunal
concurs with Ms. Wiebe’s response thal emergency scrvices
include fire, police, ambulance and other services, as well as an
acule carc hospital, and that it is not possible for every service o
be in close proximity to all residents, The proposed site wall
provide service to all residents whether nearby, across the City or
in the oullying areas served by the [Windsor-Lissex Ilospitals
System]. Again, the hospital sitc is part of a comprehensively
planned growth area of the City that will be eonnceted to adjacent
residential, comumnercial, business park and natural arcas.

The Tribunal’s [l reasons demonstrate that when determining that the ZBA conlorms
with the O policies that CAMPP raised in this aspect of its LPAT appeal, the Tribunal did
not restrict its analysis o the single 1solated phrase upon which CAMPP now relies. On
the cvidenee it accepted, it determined that there was a need to designate land in the OP'A
| 20} arca for residential use because the Cily's anticipated demand for now housing during

2 The Tribunal lso concludes that: the question of “how best to deliver health cure services™ was nol a land nse
planning issuc; and rather than seeking approval for the proposcd hospital location, the relevant planning applications
soughl approval for the imegdementing lond use policies and regulations ihat arise from the decision to locale the new
regiomial hospifal at the planned location.



Pape: 17

the applicable planning period (2016-2036) could not be accommoedated entirely by
infilling and intensilying residential land otherwise available in previously developed arcas
of the City. It made similar [indings with respect to the need to designate land in the OPA
120 arca for employment use. Tn tum, those findings support its conclusion that the hospital
will be connceted to adjacent residential and commercial areas, among others, that are
aceessible by walking, cycling and transil. Those findings divectly inform the Tribunal’s
determination thai the ZBA conforms to OF Policy 4.2.7.3. The Lribunal also expressly
considered the evidence concerning the planned transil services and active modes of transit
for those residents al a distance who cannot, or choose nol, to drive, and made
corresponding factual determinations supporting its findings of consistency and conformity
will the PPS and OP policies raised by CAMPP in relation to the issue ol accessibility ol
emergency services said to be posed by (he hospital’s proposed location.*

[65]  Asarcsult of the foregoing, Tam not persuaded that CAMPP has demonstraied any reason
to doubt the correctness of the Tribunal's decision with respect to the legal question ol the
asserted inadequacy of its reasons. In the conlext of the evidence and submissions before
it, the Tribunal’s reasons, read as a whole, adequately explain the basis for its determination
that OPA 120 and (he ZBA arc consistent with the PPS and the ZBA conforms to the OP,
including “location ol emergency scrvices” policies, The reasons rellect that the 1ribunal
had repard for: the evidence belore it, the submissions of the parlies; and the applicable
PPS and OP policies. Its findings ure responsive to the substance of the issues raised by the
parties, founded in the evidence helore 11, and they support its decision.

[66] | now turn to CAMPTs asserlion that the Lribunal made a4 material linding of fact without
any cvidentiary supporl.

(i} CAMPP's Asserfion of a Factual Finding Unsupported by the Evidence

|67]  Asaquestion ol law, there is no reason to doubt the correctness of the Tribunal’s decision,
on the basis thal there was no cvidenee to support its factual linding that the new heospital
will be located in close proximity to where people live, which was malerial to its conclusion
that the ZBA conforms with the emergency services polices expressed in the OP. In
arriving at its conclusion, aspects ol the Tribunal’s factual findings were made with dircet
evidentiary support and other uaspecls consiituted rcasonable inferences (hal were
reasonably capable of being drawn from the evidence before it. 1 will explain.,

[68] Paragraph 61 of the I'ribunal’s reasons, which is sct out previously, founds this aspect of
CAMPP s proposed ground of appeal, The responding partics correetly subniit thal the
Tribunal’s nding that it is not possible for every |emergeney| service to be in close
proximity to all residents™ is dircetly supported by the allidavit evidence of Ms. Wiebe,
which the Tribunal accepled. At patagraphs 137-138 of her alTidavil, Ms. Wiche deposes:

B At parggraphs 62-73 of its Reasons, the Tribunal specilically addresses and ultimately finds consistency between
the planning instruments and the PPS policies and conformity between the ZBA and the policics of the OF related to
the mohility, transportation and secessibilily issues that CAMPT raised,
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The new regional acute care hospital site will provide a major institubional
usc inan area that is planned to accommodate projected future growlh over
ithe 20 year planning horizon. Further, the hospital will be a regional facility
serving residents of the City as well as the surrounding municipalities that
are parl ol the Windsor-Essex Hospitals Systom.

Fmergeney services include the provision of fire, police, ambulance and
emergency preparedness services, The full range of services including
health care services will be available throughout all parts of the City
including the dovmtown and the County Road 42 Secondary Plan |OPA
120] Area. It is not possible for a single emergency serviee, such as a
hospital, to be in close proximity to every resident in the City.

ITowever, CAMPP reasons that the Tribunal did not receive evidence that the new hospital
will be located in close proximily 1o where people live becanse no one presently lives in
the OPA 120 area and there was no evidence establishing an existing conmitment to [ulure
residential development in that area. Therefore, it argues that on the evidence, the Tribunal
could not find that the ZBA conformed with OP policy 4.2.7.3.

CAMPP’s position fails to appreciate the totalily ol the evidence belore the Tribunal, [rom
which a rcasonable inference can be drawn that the portions ol (he OPA 120 area
designated for residential use will, in fact, be used for such a purpose during the applicable
20-vear planning period and therefore, people will live in close proximity to the proposed
hospital site. The projected future residential prowth in the area of the hospital’s planned
location, o which Ma. Wiche refers in her affidavit, was quantitatively addressed through
MHBC s evidence caleulaling that 133 ha of land designated for residential use is required
in the OTA 120 area, in order lo scecommodate the City’s projected demand for new housing
(a function of both population growth and a decline in houschold size), during the relevant
planning period. The Tribunal also received evidence [rom land economist, Daryl Keleher
of the Alus Group, who concluded that while reasonable, MHBC™s analysis hikely
wnderestimated the amount of residential land that will be required to sccommeodale the
City’s housing demand to 2036.

‘The I'ribunal accepted the evidence of Ms, Wiebe and Mr, Keleher and Tound that; the ares
designated for residential use in OPA 120 was reasonable, especially given its likelihood
to underrepresent the potential demand (para, 50); there was no evidence to support
CAMPP's submission that the MHBC and Altus Group growth projections and land needs
caleulations are Nawed (para, 50); roughly hall ol the City’s anticipated demand for now
housing derives from population growlh and the other hall’ dertves lrom a dechine in
houschold size (para. 51); a City-wide total estimale ol 6,900 new dwelling unils are
required through 2036 (para. 51); and one half of the new units were expected lo he
accommodated through infilling and intensification (in existing developed areas of the
Cily) with the other hall being aceommodated within the OPA 120 arca (para. 51).

It the context of its factual findings set out above (which are amply supported by the
evidence that was before it), the ‘Iribunal was well positioned to draw a reasonable
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inference — as opposed lo mercly spoculating — that the emergency scrvices associated with
(he proposed location of the new hospital within the OPA 120 arca will be in close
proximity to where people live. The aceepted evidence established that the City’s projected
housing demand over the relevant planning period cannot be accommodated solely through
infilling and intensification and the City’s additional demand for housing will he mes
through the designated residential land in the OPA 120 arca. Logically and reasonably, it

as open to the Tribunal to infer that as new residential demand materializes during the
applicable planning period, it will be met, in part, by the development of new housing in
ihe OPA 120 arca and, as a resull, the emergeney services associated with the hospital will
be localed in close proximity to where peaple live,

Since the challenped aspect of the Tribunal’s findings has evideniiary support, there s no
reason b doubt the correctness of the Tribunal’s fact finding, as a matier of law, on the
basis that the impugned finding was made in the abscnce of any evidence. This aspect of
CAMPT’s proposed ground of appeal does nol merit leave.

CAMPP'y Assertion that the Tribunal’s Findings of Consistency and Conformity are
Not Rationally Supported by the Evidence

With respect 1o a question of law, there is no rcason to doubt the correciness of the
I'ribunal’s decision on the basis of CAMDPT's submission that the available evidence docs
neot rationally support its consistency and conformitly findings concerning the PPS and OP
cmergency services policics, respectively, Indeed, in its submissions, CAMIT does nol
suggest that the evidence [4ils to rationally support the Tribunal’s findings of consistency
with the PPS. Rather, ils [ocus is the Tribunal’s finding of conformity between the ZBA
and OPF policy 4.2.7.3. Tn support of its position, CAMPP elTectively posits that when it
determined that issue of conformily, the Tribunal was not only required to consider whether
the ZBA “cncouraged the location of emergency services in close proximily to where
people Hve™, il was also required lo engage in a comparative analysis ol the projected
population ol the OPA 120 area with the population of other areas of the City and
ultimately, to [ind *non-conformity™ because other arcas arc morc populated.

There 1% no reason to doubt the correciness of the Tribunal’s decision, with respect to a
question ol law, hecause it did not expressly engage in the quantitative analysis that
CAMPP urges. The Tribunal's finding that the hospital’s cmergeney services will be
located in close proximity o where people live, which had evidentiary support, satislies
the cxpress language ol the subjecct OP policy, CAMPPs position suggests thal
nolwithstanding the OP’s express policy of “cncouraging emergency services in close
proximily to where people live”, the OF impliedly requires such encouragement with
respect Lo where “most” people live, Thal approach is neither mandated nor supported by
the express language of the OP policy at issue. CAMPP has not identified any lcgal
principle or guthorily establishing that, as a matter ol Taw, a comparative assessment ol'the
number of people that will reside in close proximity Lo emergency scrvices in a proposed
development and those that would reside in close proximily o such serviees if located
elsewhere, was required to be undertaken by the Lribunal, in order to reach a finding of
conlormily with the subject O policy.
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As a result of the loregoing, there 13 no reason to doubt the correctness of the Tribunal’s
fact finding, as a malter of law, on the basis that it is not rationally connected to the
cvidence that was before 1t, Tis factual [indings are clearly supported by the cvidenee and
its finding of conformity is consistent with the express language ol the OP. CAMPP has
rol demonstrated that in the circumstances anything more was required, as a matter ol law.

Conclusion on The Proposed Ground of Appeal Related (o the Tribunal’s Findings of
Consivtency and Conformity with the PPS and OF " Emergency Sevvices ™ Policies

While CAMPP may quarrcl with the aspects of the evidence thal the Tribunal prelerred n
arriving al ils lindings of consisteney and conformity, absent an identified extricable error
of law, the marmer in which the Tribunal weighed the evidence cannot constitute a ground
of appeal restricted o a question ol law, alone. CAMPP has not identified any legal error
ot crror In principle disclosed by the record or the Tribunal’s rcasons that supports any
apprchension that the Tribunal ered, in law, in (he manmer in which it weighed and
accepted the cvidence, in arriving at its conclusions of consistency and conformity n
respect ol the PPS and OP policies related to emergency services,

For all of the reasons above, the moving party has failed Lo demonstrate that leave to appeal
should be granted for this proposed ground of appeal,

Proposed Ground 2

Did the LPAT err in law by finding sufficicnt consultation with First Nations took place as
required under the PPS and the City’s OF?

[79]

[80]

Mature of the Issue

CAMPT asserts thal m amiving at its decision, the Tribunal erred, in law, in its
interpretation and application of: PPS policy 1.2.2, which states that “Plaaning authorities
are encourdaged to coordinate plaming matters with Aboriginal communities™; and policy
10.2.1.14 of the City’s OF, which provides that “Consultation with First Nations will take
place as part of a development application or detailed plonning study™. Specilically,
CAMPP contends that contrary to the PPS and OP, the City did not coordinate planning
mallers with Aboriginal communitics, nor did it consult with any I'irst Nations as part of
the process surrounding WRH’s planning applications,

The Evidence and Submissions Before the T'ribunal

The Tribunal received uncontradicted cvidence that on March 5, 2018, the City attempted
to send an email communication together with copics of WRH's planning applications to

* The basis for this proposed ground of appeal is founded solely in the gsserted inconsisteney and non-con (ormity
between the planning instruments and the PP and OF. In ils submissions belore the LPAT, CAMPE acknowledged
that it did not allege that the City engaged in a reach ol a legal duly to consull pursuant w5, 35 of the Conmstitntion
Aef 1982,
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relevant munieipal departments and external entities including the local First Nations
communilies ol Walpole Island First Nation and Caldwell First Nation.” The City's
accompanying email correspondence requested that its recipicnts provide their comments
to Ms, Nwaesei no laler than March 26, 2018. Unfortunately, the City’s original
correspondence intended for Walpole Tsland First Nation was sent to the wrong cmail
address?®. Understandably, the City did not receive a respumse [rom Walpole Island First
MNation by March 26, 2018,

Ma. Nwacsel forwarded “reminder” email correspondence o Walpole Tsland First Nabion
(logether with other cntitics from which a response had not yet been received) on March
26, 2018, in which, among other things, she advised that “feday is the date for comments
regarding [the WRH planning applications{” and further dicceted “if you have not sent

your comment, please do so ASAP"” The delivery of the reminder email initially failed

because it was also sent to the wrong email address. Subsequently, Mz, Nwacsci identificd
the error and sent the reminder to the correct address, during the late allernoon of March
26, 2018,

‘The Walpole Island First Wation did not respond (o the reminder email, at any time and 1t
did not contact the City in relation to WRIT's planning applications, al all, prior to the
approval and cnactment of the planning instruments in September 2018,

T'he uncontradicted evidence before the Tribunal also indicales thal Ms. Nwacsel spoke
with an individual ostensibly associated with the Caldwell First Nation on April 10, 2018,
After their conversation, she sent him email correspondence indicating thal she was
“Looking forward to a response from the Caldwell First Nations.” There was no evidence
helore the Tribunal that the Caldwell Iirst Nation sent a response to the City or that it
allempled to [urther communicate or consult with the City, with respect to the planning
applications, There was also no evidence before the ‘Lribunal that the City engaged in any
further efforis to directly conlacl or consull with either of the First Nations in respeet of the
planning applications.

In accordance with the requirements of the Plasring Act, the City published notiee of the
August 13, 2018 public meeling relaled 1o OPA 120 and the ZBA in the Windsor Star
newspaper on June 27, 2018 and again on July 7, 2018,

In the contexl of the evidence set out above, CAMPP posited before the Tribunal that the
City failed to fulfill what CAMPP characlerized as ils obligations under PPS policy 1.2.2
and policy 10.2.1.14 of the OP “to consult with affected indigennus communities in the
hospital site selection process” In so doing, CAMPT: submitted that a process of

consuliation consisting of a single email is inconsistent with a municipal govermment’s

12 Affidavit of Tusting Nwaesei, para 63,

% The email corespondence was sent to “Janclmacbelh@wiluorg”. The correcl address was ostensibly
Hanet machath@wim org ™

1 See Whritten Outline ol oral submissions of CAMPP (befors the U'ribunal) — lssue 23 “Lailure to consult with
Indigenous communilics”.
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obligation under the Truth and Reconciliation Commission’s Call to Action; and usserled
that “rei only was there inadequate consultation, there was no consultation at all.”

The Tribunal’s Findings

The Tribunal addresses CAMPP’s submissions concerning inconsistency and non-
conformity as a result of inadcouate consultation al paragraphs 35-42 of its reasons.
Ultimately, it was satisfied that OPA 120 and the ZBA are consistent with the PPS and the
ZBA conforms with the OP regarding consultation with Aboriginal communities. In
arfiving at its conclusion, the Tribunal accepted that “coordination and consulfation
commrte discussion, which implies a two-way conversation’”. The Tribunal was also
maind{ul that the PPS “encowrages” but does nol “mandate™ the coordination of planning
matters with Aboriginal communities. It reasoned (hai n [urtherance of a consultation
process: the City is required to provide reasonable notice, bul il cammot forec a party to the
table; and an interested stakeholder bears some responsibility to respond Lo an invitation to
patticipate in the process, whether the invitation arises from direct email, published notice,
or general knowledge in the commumty (paras. 39-40).

From a factual perspective, the Tribunal found that: WRII's planning applications “werce
highly publicized throughout the City™; the hospital planning process was “exlensive and
controversial™; and by the time WRH made ils applications, “the record suggests thal a lull
understanding of the proposal was widespread™ (para. 39). It then determined that “in the
circumstances of these community-wide and publicly known issucs, the City encouraged
full participation ol all stalcholders™ (para. 41). Finally, it lound that “through the various
channels, the Cily Look rcasonable steps to invite First Nalions to enter into consultation as
contemplated by the OP" (para. 41).

The Tribunal concluded its analysis by: observing (hat in hindsight, more could have been
done (o comsull with local Indigenous communities; and acknowledging the Tmath and
Reconciliation Commission of Canada’s directives “in supporl ol linding new ways to
cnpage fairly, openly and equally™ (para. 42). It then found (hal “in the case at hand, the
statutory reguirements of notice were satisfied, and even in the absence of maore, the City's
efforts at consultation are considered sufficient to satisfy the policies” (emphasis added)
(para. 42).

The Position of the Partics in Relation to the Proposed Ground of Appeal

CAMPP presently asscrts that as a matler of Taw, through its interpretation and application
of the PPS and OP, there is reason to doubt the comectness of the Tribunal’s determination
of the issues relaled to the sufficiency of the City’s “consullatiom™ with First Nations, and
correspondingly, its lindings of consistency and confinmily, Specilically, CAMPP
sugeests that the Tribunal emed by:

(L) conflating the coneepts of “notice” and “consultation”, while elsewhere finding
that consultalion involves a “two-way™ communication, which did not take place,
i fact;
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{i1) failing to consider CAMPP s submissions regarding policies promaoting
reconcilation, as expressed in a portion of the recommendations of the Truth and
Reconciliation Commssion of Canada, which it referenced in its submissions to
the Tribunal; and

(i1i)  failing to give proper effect to its own conclusion that “more could have been
done to consult”, which CAMPP characterizes as an explicit finding that the OP
was not Tollowed., CAMPP reasons that if more cowld have been done then, as a
maller ol law, more had to he done to discharge the OP’s mandatory requircment
to consult,

Linally, CAMPP submits that proper consultation with First Nations is an issue of both
ecneral and public importance.

The responding parties conlend that the challenges CAMPP asserts in relation to the
‘Tribunal’s findings on the issue of consullabion, Taise questions of mixed fact and law that
cannot form the basis of an appeal to the Thivisional Courl. They submil that CAMPP: has
failed to articulate any extricable legal errors that it would rely on in ils proposed appeal;
it does not enpape with the text of the PPS or the OP that it relies on; and it cites no case
law o support its position.  Uinally, to the extent that CAMPP impugns the Tribunal’s
legal analysis, its eriticisms arc bascd on a mischaracterization of the Iribunal’s reasons.

Disposition

Faor the reasons that follow, | accept the responding parties’ position that leave to appeal
ought nol o be granted lor this proposcd ground, as it does not raisc a question of law with
respect Lo which (here is reason to doubt the correetness of the Tribunal’s decision.

1t 1% patently discernable from a plain reading of the 1ribunal’s reasons that many of the
issues thal CAMPP dentifics as “legal crrors” result from its mizapprehension of the
Tribunal’s express reasoning. | will explaim.

Firsi, in reading the Tribunal’s reasons as whaole, there is no doubt that the Tribunal did not
conflate (he notions of “notice™ and “consultation™.  Instead, it treats them as distinet
comeepts in ils analysis. The Tribunal recogmized that “consultation™ implicd a two-way
comumunication process, It then made specific hndings as o why that bype of
corumunication did not occur in this instance, which locused on the lack of response [rom
the First Nations, to what the Tribunal determined to be the City’s reasonable steps: o
provide the First Nations with notice of the planning applications, through several methods
imcluding, bul not limiled to, dircet cmail; to invite the Llirst Nations to cater into
consultation; and Lo encourage the [ull participation of all potential stakcholders,

In [inding consistency and conformity with the PPS and the OP, respeetively, the Lribunal
did not Iind thal “reasonable notice™ will always cquate to “sufficient consultation”.
Rather, its Iindings suggest thal consultation in the lorm of two-way communication
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between the City and the First Nations did not occur because the First Nations did not
respond to reasonable nolice and reagonable steps by the City to invile the First Nations o
participate in that process. CAMPP has not identificd an extricable “question ol Taw™ or
legal crror upon which it challenges the (indings above, nor has it cited any legal authority

suggesting that such findings result from an emor in principle.

[96] To the contrary, I accept WRIT's submission that the Tribunal’s approach and reasoning
with respect to the issue of consultation, generally, accords with the principles expressed
in the jurisprudence concerning the Crown’s comslilutional duly to consult. Pursuant to
those principles, consultation requires an adequate process, nol a perfect onc. Consultation
is reparded as a “lwo-way street”™ where the Crown is obligated (o provide notice, disclose
information and discuss any 1ssue raised by the Indigenous group in response Lo the nolice.
The Indigenous proup also has obligations, which include asserting its right as clearly and
early as possible.’* Once afforded a meaninglul opportunity to participate, affected
Aboriginal rights-holders arc empowered o decide whether to become involved in the

consullation process, or not. ‘They are not required to do s0,%

[97] Although the Tribunal was not dealing with an assertion that the City had a constitutional
duty to consult, its reasoning is consistent with the [iregoing principles. CAMPP has failed
ta identify any legal anthority suggesting that the Tribunal erred in law by applying those
principles, when determining the issucs of consistency and comlinmily, There is no rcason

to doubt the cormeciness ol the Tribunal’s decision in that regard,

[98]  Similarly, CAMPP docs not identify any legal authority specific to the “duty to consult”
that supports its contention that since the Lribunal found that *in lindsight more could have
been done to comsull local Indigenous communities”, then, as a maller ol Taw, the City was
necessarily requited Lo engage in morc stops to consult with First Nations than those in
which it was found to have engaged. Conversely, the lepal authorities ciled by the
responding parties demonstrale thal even when the Crown discharges its constitutional duty
Lo consult, it is not required to meet a standard of perlection and that the determination of
issues such as the adequacy of notice in the context ol the duty to consult, must be made

hased on the case-specific circumstances.™

[99] The Tribunal’s cxpress reasoning is clearly consistent with the foregoing principles,
Despile linding that in hindsight more “could have heen done”, the Iribunal expressly
found (hal in the case-specific circumstances before 1, the Cily’s clforts to initiate
consultation, to which a regponsc was not received, were sufficient Lo salisly the relevant
PPS and OPF policies, CAMPP has failed to persuasively establish any reason to doubt the

corrcetness of the Tribunul®s decision in relation to a question of law, in that regard,

B Weruzhushk Onigus Noavion v, Minister of Finance (Ontariop, 2019 ONSC 3491 (Div, Ct), at paras, (44 and 139,

B hippewas of the Thames First Nation v. Erbwridie Pipelines Inc, 2017 5CC 41, at paras, 22, 47 and 5 1.
W Chippewas aof the Thames Fivst Nation, ul paras. 44-46 and 51,
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Finallv, contrary to CAMPP"s position that the Tribunal failed to consider its submissions
regarding the recommendations of the 'T'rith and Reconciliation Conunission of Canada,
the Tribunal expressly ciled and considered the Commission’s ditectives in its reasons,
before it wrived al ils [indings with respect lo consistency and conformity.

The halance ol the issues that CAMPP raiscs in support of this proposed pround of appcal
serve to challenge the Tribunal’s [indings ol lact and mixed fact and law, rather than to
identify an asserted error of law, alone. T.eave o appeal cannol be granted with respect o
such challenges. In arriving at that conclusion, T adopt the reasoning expressed in Cardinal
v. Windhill Green Pund LEV?, in which this court held that the determination of the
adequacy of a municipality’s cfforts to discharge its duty to consult with Indigenous
communilies, which arises [rom a PPS policy or a policy set out in the municipality’s OF,
is & question of mixed [acl and law, | accepl that as an accurate characterization of the
nature of such a finding and one thal is applicable in this nstance, notwithstanding
CAMPP s position to the contrary,

I remain mindful that CAMPP posils thal the circumstances in Cardingl distinguishingly
differ from those in this inslance, because in the [ovrmer an aclual consultation process
occurred, while in the latter, no consultation oceurred, notwithstanding the mandatory
requircment to consult prescribed by the City’s OF. TTowever, T am not persuaded thal a
distingnishing differcnee exists. In each instance, the operative issue remained whether, in
the case-specific circumstances, the subject municipality engaged in adequate efforts to
discharge its duty to eonsult.

In the prescnt case, the Tribunal clearly recopnized and accepled the existence of the City’s
duty to consult and found on the evidence that the City discharged its duty through: ils
reasonable steps to provide notice of the planning applications to the I'irst Nations, its
reasonahle steps o invite the First Nations to enter into consultation as contemplated by
the OP, to which no response was reecived; and its encouragement of full participation of
all potential stakeholders. In turn, those ndings of mixed lact and law were supported by
the Tribunal's specific faclual determinations, which have been previously detailed above.
While [ am mindful that CAMPT disputes aspects of the Toregoing lindings, given Lheir
reapective factual and mixed leral and factual nature, leave to appeal cammot be granted on
the basis of those disputes, alone. Moreover, CAMPP has failed to identify any extricable
guestion ol law rclated to any of the forcgoing findings. As a result, the statutory
requiremnent [ leave 1s not met with respeet to the issucs CAMPP raises in relation to
those findings.

For the [oregoing reasons, the moving party has failed to cstablish that leave to appeal
ought to be granted 1n respect ol this proposed ground ol appeal.

2006 ONSC 3456 (Triv. CLY, 4l paras. 23 and 26-27.
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Proposed Ground 3:

Did the LPAT err in law by failing to provide reasons addressing issues relating to the PPS
and OP and submissions advanced by CAMPP regarding climate change impacts?

Position of the Partics

[105] CAMPP asserts that the Tribunal erred in law by lailing o provide adequate reasons
addressing CAMPP's submissions that OPA 120 and the ZBA are incomsistent with the
PPS policies related to climate change and the ZBA does not conform Lo similar policies
expressed in the City's OP. CAMPP posits that although the Tribunal stafed the relevant
PPS and O climale change polices in ils reasons, it failed to specifically assess climate
change issues and related evidence, in the form of participant statements that were before
it, /s aresult, there is reason to doubt the comrectness ol the Tribunal®s desision, Since
climate change is onc of the most important issues facing every communily in Ontario, the
issue raised by the proposed ground of appeal is a matter of general and pubhic importance.

| 106] The responding partics contend that CAMPT has lailed 1o demonstrate that there is a reason
to doubt the corrcetness of the 'Iribunal’s decision on the basis of the adeguacy ol ils
reasons related to the planning instruments’ consistency and conformity with PT'S and OP
policies related 1o climate change. Lo the contrary, read as a whole, in the conlexl of the
evidence, the arguments and the proceedings, the Lribunal’s reasons: are responsive to the
live issues in the proceeding and the parties” key arguments; and disclose an intelligible
basis for the outcome, capable o meanmglul appellate review, Vinally, the legal issue
raised by the proposed ground is whether the Tribunal failed to provide adequate rcasons
related to certain FPS and OF policies, Thal question 15 case specilic and not of sufficient
public or gencral importance to merit the attention ol the Divisional Court,

Disposition

|L07] Laccept the responding parties” position that leave oughl nol Lo be granted [or this proposed
ground of appeal. When measured against the legal principles applicable 1o the
delermination of the adequacy of the Iribunal’s reasons, there is no reason to doubt the
correciness ol the Tribunal’s decision, 1 will cxplain.

[108] Reasons for a deeision must be adequate, not perfect. The functional adequacy ol the
Tribunal®s reasons 18 determined in the context of the evidence and subimissions before it,
with & recognition Lhal a reviewing court cannot cxpeet a decision~-maker to “respond to
every argument or line ol possible analysis™ or to “make an explicit finding on cach
constituent element, however subordinale, leading Lo its final conclusion™.* In its reasons,
the Tribunal cxpressly referred to the relevant PPS and OT “climale change™ policies that
CAMPP cited and it made findings relevant to the primary aspects ol CAMPTs “climate
change policies™ positions which, in twn, support its consistency and conformily

2 Favitoy, at para, 128,
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conclusions. In the case-specilic circumstances, there is no reason to doubt the correctness
ol the Tribunal’s decision on the basis that its reasons related Lo consistency and confarmity
with PPS and OP climate change policies arc, as a matter of law, inadequale. The reasons,
read as whole, in the context of the evidence, the submissions and the proceeding,
adequately explain the basis of the Tribunal’s findings of consistency and conlomily, in a
manner that permits meaningful appellate review. T will explain below,

The evidence hefore the Tribunal came in the form ol a voluminous written record.  Apart
from its oral submissions before the Tribunal, which were detailed, CAMPP also delivered
4 “Written Summary of oral submissions™, that set out 23 main issucs forming the basis
ol'1ls LPA'L appeals. “Climale change impact™ and policies relaled thereto, were not among
CAMPP s identificd main issues. Tnstead, CAMPP cited certain PPS and OF policics
relaled Lo climate chanpe (together with other policics unrelated to climate change) and
provided corresponding written commenlary, as part of other aspects of ils challenges o
the planning instruments, namely: (1) Issue 5 — “Tnjustified, Uncconomical Expansion™;
(i) Issue 17 — *Public Health and I'looding™; (iii) Tssue 19 “Delivery of Ilealthcare
Scrvices, Lifficient and Resilient Communities™; and (iv) Tssue 20 “lransit & Active

LT

Transportation”,
Cotrespondingly, inits reasons, the Tribunal seized the substance of the issues that CAMPT
identified as key or central Lo its consistency and conformily challenges, addressing them
as follows: (1) Unjustified, Uneconomical Expansion— paragraphs 52-61; (i) Public Health
and Flooding — paragraphs 74-81; (iti) Resilient Communities — paragraphs 74-81; and (1v)
Transil & Active Lransportation — paragraphs 62-73.°° In so doing, the Tribunal also macde
findings that address the issues and evidence that CAMPP now relies, in support of this
asserted ground of appeal.

Specifically, as part of its submissions that OPA 120 comstiluled “unjustificd,
uneconomical development”, CAMPP asserted that OPA 120 was inconsistent with PPS
policy 1.1.3.2{a)*® and it referred to participant statements: asserting that ajr qualily and

W Thut document also forms part of the record on this motion,

“ pps and/or OF policies related o climate change are also reproduced in CAMPP's Written Summary of oral
submissions under headings: Issue 2 — Not an Lfficient Development Puttern; Issue 3 — Premature Development; and
Issne 18 — Brownfield Tand, Premalure Development.

B |ssues related to nefficient Dovelopment Pattern, Premative Development and Brownofleld Land, are addressed by
the Pribunal at paras. 52-61 ol ils reasons,

5 PPS policy |- 13.2¢0) stales:

Land usc pallerns within settlement areas shall be based on: 1) densities and a mix of land uses
which: 1. clficiently use land and resources; 2. wrc appropriale for, and efficiently use, the
infrastruelure and public service facilities which are planned or available, and avoid the need fin-
their unjustilicd and’or uneconomical expansion; 3. minimize negative Impacts to air quality and
climale chanpe, and promote enerey elficiency: 4. support active transportation; 5. arc transil-
suppoerlive, where transit is planmed, exists or may be developed; and 6. are freighl-suppurtive
{emphasis added),
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pollution will likely be worsened by the development of the OPA 120 area {and related
infrastructure); and predicting that greenhonse gas cmission will inercase as a result of
“expanding the established (volprint ol the City of Windsor, in particular, coupled with the
limited availability of transit to and rom the new subdivision”, CAMPP lurther posited
that the cnvironmental impacts associated with both the development ol the OPA 120 area
and the location of the hospital therein, would result in: loss of greenfield land used for
agricullural purposes; flooding risk in the OPA 120 area; and an increase in greenhouse
gas emissions, resulling [fom an inerease in the frequency of vehicular travel and travel
distance associated with accessing hospital services in the OPA 120 arca, which CAMPP
asscrted was inconsistent with PPS 1.1.8.%

As explained below, there is no reason Lo doubt the correetness of the Tribunal’s decision
with respect to the legal question of the adequacy ol 1ts reasons related Lo the forcgoing
issues.

liirst, CAMPP’s concerns over (he polential mnereased pollution and greenhouse gas
cmissions posed by the development of the OPA 120 area (and related mnfrastructure) and
the “cxpansion of the City's urban foot print™ (and similar concerns expressed in (he
participant statcments that CAMPP relied on before the Tribunal), posited against the
wisdom ol any development of, or urban expansion in, the OPA 120 area, at all.

Nonctheless, the I'ribunal found that the City’s plan to develop the OT'A 120 area was long
standing. Since its acquisition in 2007, the OPA 120 area has consistently lormed part of
the City’s scitlement, intended to accommodate its future growth. The Tribunal accepted
the uncontradicled ewvidence that the provisions of OPA 120, itself, did not bring the OPA
120 area into the City’s urban setilement. OPA 60 had previously designated the OPA 120
area for various [ulure urban uses and ceased its designation for agricultural purposes.

The Tribunal also found that OPA 120 constituted a “comprehensive planning framework
Ly guide the development of the next phase of Windsor's anticipated development™ (para.
2). TL then lound thal consistent with the City’s obligation pursuant to PPS policy 1.1.2,
which the Tribunal recognized, the evidence established the requisite preseat need to
justify the development of the OPA 120 area [or, among other things, residential and
cimployment uses. The Tribunal determuined that even with brownlield redevelopment mn

Y PPS policy 1.1.8 states: Planning authorities shall support ensrgy conservation and efficiency, improved air quality,
reduced gréenhouse gas emissions and climate chanpe adaptation through land use and development patterns that:

(a) Promote compact form and structure of nodes and corridors;

(hy Promote the use of active wransportation and transit i and between residential, employment {including
commercial and mndustrial) and institutional uses and other areas;

(¢) T'ocus major employment commereial and other travel-imtensive land uses on siles which are well served
by transit where this exists or is to be developed, or designing these w Faeililale the eslablishment ol
transit in the future;

(d ..

gy Tmprove the mix ol employmenl and bousing wses o shoclen commule journevs and decrease
TEMSPOTEALION congestion,
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the City's existing whan arcas, the development of the OPA 120 greenfield area 18
“required to meel the land needs for residential and employment uscs in the City over the
planning period to 2036™ (emphasis added) (para, 37).

In the result, despite CAMPP’s reliance on parlicipant statements that expressed concern
over potentially worsening air quality, pollution and greenhouse gas cmissions posed by
the “construction, development, land intensification and maintenance” of infrastructure in
the OF'A 120 arca, it remains that the Tribunal’s rcasons intelligibly explain its findings
that the planning instruments, permitiing the development of that area, were consistent with
the PPS and conlormed with the OP. Specifically, in the context of its finding of the City’s
longstanding plan to develop the arca to accommuodate 1ty future growth, the Tribunal found
that the development of the OPA 120 arca was now reguired, n order to meet the City's
land necds in a manner consistent with PPS policy 1.1.2,

Sceotd, the Tribunal expressly addresses CAMPP’s submissions that OPA 120 will result
in urban development of agricultural land in active use, therchy resulting in an
inconsistency with PPS policy 1.1.3 (which is designed to protect resources and greenficld
lamd). Tn so doing, the Tribunal expressly found that while active farmland exists in the
OPA 120 area, from a planning perspective, that land has not been designated as
“agricultural™ since 2007, when OPA 60 was upproved and the arca was placed in the City’s
scttlement boundary and designated for fulure wrban use (para. 83). The Tribunal also
determined thal the development of the active lmmland in the OPA 120 area was nol
premature because the needs analysis that it accepled justilied development of that land
since “both the [OPA 120] area und exisiing infill cites within the City are required to meet
the population’s growing demand for wrban land uses™ (emphusis added) (para, 84).

The Tribunal’s reasons also explain the manner in which OPA 120°s agricultural transition
policy supperts its findings of consistency. At paragraphs 84-87 of its rcasons, the Tribunal
expressly considered the provisions of OPA 120 that preseribe a demand-based approach
to the conversion of active farmland to urban use, pursuant o which tracls of land in the
subject area arc permitted to temain in crop production until it is actually nceessary to
utilize the land for urban use. The Tribunal lound that OPA 120°s approach 1o agricultural
transition: is consistent with the PPS policies (hat “fervently protect agricultural land,
especially prime land, unless fully justified for other uses™; constitutes the very basis of
land use planning envisioned by the PPS; and resulls in “the efficient use of urban land and
avolds the premature comversion of agricultural lond” (paras. 85-87).

Third, the Tribunal’s reasons cxpressly address and dispose of the substance of CAMPP™s
identificd “climate change™ policics issucs founded in concemn over flooding in the OPA
120 area. As part of its challenge to the ZBA before the Tribunal, CAMPP submitted,
among olher things, that the ZRA did not conform to relevant I'PS policies because
“locating the new hospital (and surrounding subdivision) on greenfield land will placc

At

Windsor al a greater risk of flooding™. ™ At paragraphs 80-81 of its reasons, the Tribunal

# Qoo CAMPPs Written Qutline ol ural submizsions “Issue 17 — Public health and (ooding™
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reviews aspects of the evidence that it received concermng “stormwater management and
drainage”, and makes related findings of fact in support ol its conclusion that “fO#4 120]
aned the ZBA seatisfy the consistency and conformity tests and.. the City will ensure that the
new hospital and other developments withfin] the [OL'A 120] area will not be located on
hazardous land.” In the loregoing paragraphs, the Lribunal explains the basis [or s
consisteney and conformity conclusions, in a manncr that permits appellate review,

[120] Vinally, the Tribunal’s reasoms address and dispose of the substance ol CAMPTs
submission that the location of the new hospital will result in increased greenhouse gas
emissions, as a tesult of an anticipated increase in vehicular travel associated with the new
sile, Tnits Written Outline of oral submissions belore the Tribunal under the heading “1ssue
20 — Transil & Active Transportation lssues, CAMPT posited thal the ZBA is inconsistent
with PPS policy 1.8.1°%, because the distance and frequency of vehicle trips Lo the new
hospital will be greater for residents living in the central part of the City than (hal which
they currently experience when accessing the City’s two cxisting hospital sites. In fum,
CAMPP reasoned that increased wvehicle use and travel distance will increase traffic
congestion, cnerey use and greenhouse gas emissions, coniributing to climate change.

[121] In its reasons, the Tribunal expressly acknowledged: CAMPP’s submission that OP'A 120
15 inconsistent with several PPS policies because, among other things, it's location and
design are inefficicnt, car dependent and not transit supportive (para. 52) and; that CAMPP
raised several issucs of mobility, including distance, |ransil, accessibility, active
tramsporlation and vehicle trips (para. 62), Through the course ol ils veasons, the Tribunal
made findings that specifically address the multi-part criteria of PPS policy 1.8.1,
including:

(1) OPA 120 comprehensively planned for the City’s growth as jusiified by the needs
analysis il aceepted (para. 57);

(ii) CPA 120 provides [or a nux of uses, densitics and modes of transporl (para. 57);
(iii)  the hospital’s location within a planned area of the City, will be adjacent to
residential, commercial, business park and natural arcas acccssible by walking,

cveling and transit (paras. 5% and 01);

{iv)  planned transit services will ensure access for persons traveling from a distance
who cannol, or choose not, to drive (para. 5Y)

() scparate Environmental Assessment approvals related to OPA 120 provide for
active modes of travel in relation to the OT'A 120 area (patra. 59}

* Reproduced previously above.
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(vi}  the new hospital is inlended to scrve a region and the proposed hospital site will
provide service Lo all residents whether nearby, across the City or in the outlying
areas served by the WEHS (paras. 61 and 71)

(vi) the policies set out in OPA 120 provide thal a (ull range ol transportation options
are promoted at every opportunity, guidelines [or each phase ol the developnent
within the OPA 120 arca will address transportation ineluding trails und cycling
routes and mixed-use areas will support public transit, walking and cyeling (para,
67); and

(viti) OPA 120 was prepared in conjunction with transportation planning and
“provisions and plans” have been made to ensure ransit and active forms of
transporlalion are incorporated in the build-out of the OFA 120 area {para. 68);

Tn the context ol iis lindings above, the Tribunal expressly acknowledged CAMPP's
submission that when compared to the City’s two cxisting hospital sites, the proposed sile
for the new hospital will generale, on average, a 27 pereent increase in travel distance (para.
69). 'Lhe Tribunal then explained thal ils task was not to compare one hospital site to
another, or the existing hospital sites lo the proposed site.  Instead, its focus was whether
the planning instruments met the consistency and conlormily tests set out in the Flanning
Aet (para, 71). The 'lribunal further reasoned that although 1l may be “ideal” to locate all
large services and facilitics, such as a hospital, in the centre ol an urban area, which would
minimive the lotal travel distance of all residents to those facilities, such 1deals are not
practical or possible in the actual and gradual evolution of a City, In particular, it found
that Windsor's downlown area 1s nol presently “centered™ in the City, which has grown
from its northern river-side location {para, 72). Finally, the Lribunal determined that the
mobility and accessibility issues relaled (o the OPA 120 arca that CAMPP raised, are
addressed by the City’s policy commitment Lo servicing the hospital site with public tfransit
and by its intcgration with existing and fulure neighbourhoods, business arcas and
ransportation corridors (para, 72).

The forepoing findings: were immedialely preceded by the Tribunal’s recitation of various
PPS policics, including policy 1.8.1%%; and were made, in part, in response to CAMPPs
submissions with respeet to the anticipated increased distance that some residents will be
required Lo (ravel in order to attend the new hospital location. CAMPT’s posilion and
submissions aboul increased vchicular traffic and travel time/distance comprised the
substance of this aspecl ol ils position with respeet to the “increased greenhouse gas”
cimissions posed by the OP'A 120 and the ZBA. In the context of its factual findings, the
Tribunal’s rcasons explain why it found that OPA 120 and the ZBA were consistent with
the PPS and the ZBA conformed with the OF, notwithstanding the travel [requency and
distance ixsues rasced by CAMPP,

¥ ribunal Reasons, at para, 63,
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In summary, the Tribunal addressed the substance ol CAMPP’s various “climale change
policies™ submissioms as part of its determination ol the broader enumerated main issues
raised by CAMPP. The Tribunal identified the relevant PPS and OP “climate change”
pulicies, acknowledged CAMPP’s positions. and explained ils dispositive findings of
consistency and conformity, The Tribunal was not required to discuss all the cvidence
(including participant statements), expressly consider every issue, explain the basis for
every one ol ils lindings, or address every argument raiscd by CAMPP, In the foregong
context, there is no reason to doubt the correctness ol the Tribunal’s decision with respect
to the legal question of the adequacy of its reasoms related 1o CAMPP’s submissions
concerning “climate change policies”™ Leave for this proposed ground of appeal is
therelore denied.

Proposed Ground 4:

Did the LPAT err in law by relying on expert evidenee provided by the City conflicting
with other evidence provided by the City, that was never resolved?

[125]

[126]

[127]
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The Tssue

In this proposed ground of appeal, CAMPP elfectively contends that in arriving at ity
findings thal the requisite “need™ to justify the development of the OPA 120 area existed,
the Tribunal “misapprehended the evidence” because il [ailed to reconcile: a discrepancy
between the employment-growth projection evidence il ultimately accepted and other
asscrted conflicting evidence adduced by the City; and an asseried incompatibility between
evidenee of City-wide employment-growth projections and population-growth projections,
CAMPP also takes issue with the adequacy of the 'Iribunal’s reasons hecause the 'I'ribunal
did not expressly refer to the asserled conllicting cvidence about employment-growth
projections,

Some context is warranted.
The Evidence and Proceedings Before the 'T'ribunal

In finding that the requisite “need” prescribed by PPS 1.1.2 existed, (he Tribunal accepted
Ms. Wiebes (MHBC) evidence about the City’s projected employment growlh over the
applicable 20-year planning period. Tt also lvund favour with the evidence of the Altus
Group's Mr. Kelcher concerning his subsequent peer-review analysis of MIIBC’s growth
projections, CAMPP did not adduce cvidence aboul the City’s projeeted employment
erowth, from its own gualified expert.

MIIBC concluded that during the planning period, designated land is required in the OT'A
120 area to accommodale the City’s anticipated 20-year demand for new “cmployment
land”, after accounting lor inlilling and intensification of the Cily’s existing developed
arcas. MHBC began its analysis by relerring to a “Study of the Need for Employment
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Lands™ prepared for the City in 2008.% "The study projected that between 2007 and 2026
the number ol johs in the City al “lixed places of work™ would grow by 21,140 under a
basc case scenario, That projection was then incorporated into the provisions of the City’s
(P, Not all of the projected jobs were expectled to be on lands specifically designated for
employment. Rather, the study projected a demund for employment Tands sufficient to
accommodate an additional 9,443 jobs in the period from 2007 to 2026,

In its analysis, MITBC recognized that the employment rate in Windsor declined in the
period from 2006 to 2011, and steadily increased therealler. To account for the Cily’s
ecomomic history, MIIBC used the prior study’s anlicipated job growth on lands
specifically designated for employment (i.c. 9,445 new jobs), as a projection to the year
2031 instead ol 2026, MHBC also determined that the available supply of cmployment
land within the developed areas of the Cily, in January 2018, was sufficient to
accommodate 6,880 new jobs. It calculated that there was “need” to designate un additional
143.5 ha of land in the OPA 120 arca for employment use, to accommodate the remaining
2,565 projected new jobs “on lands specifically designated for employment™.™

Mr. Kelcher opined that MHBC conducted its growlh analysis in a reasonable manner, and
he adopted its methodology in his own analysis of the City’s projected employment land
need. Unlike MEBC, Mr, Keleher had the benefit of 2016 census data available (o him
when he performed his analysis. Ultimately, he concluded that MHBC’s projection of the
amount of land tequired in the OPA 120 arca for employment use was understated by
approximately 30 ha. Mr. Keleher also deposes that: MIIBC’s estimate of crployment-
land need is consistent with the City-wide employment forecast already set out in s, 1.1.3
of the City’s Official Plan; and MIIBC s estimate of cmployment-land need strives to
*implement the policies and forceasts of the O hy ensuring that the Cily has sufficient
emplovment land available Lo plan for 20367,

Me. Keleher ‘s evidence discloses that aparl from MHBC’s aualysis, the City reccived
crployment projections relevant to the OPA 120 arca as part of TTemson Consulting
Limited’s (Ilemson) 2018 Sandwich South Development Charpe Amendment Background
Study. That study projects (hat between 2018 and 2036, 10,997 new jobs will be added in
the Cily’s S8andwich South ares, which includes the OP'A 120 arca. Relevant excerpls [rom
the study are appended to Mr, Keleher's affidavit. Prior Lo swearing his affidavit, Mr,
Keleher made similar observations in correspondence to City council dated August 9, 2018,
In his correspondence, among other things, he cited Ilemson’s employment-growth
projections from ity 2018 Development Charge Amendment Study and indicaled that the

EL The priot study was not prepurcd by MHBC or the Altus Group.

8 MHBC also projected that a total of 5,943 jobs would be penerated through development of the OPA 120 area, but
not all of them would be “new” jobs. |t acknowledged that many of the jobs would not be realized until sometitne
after 2031, Purther, MUBC concluded that although the hospital ilsclf would penerate approsimalely 3,000 jobs,
many of those jobs would be tansferred from the other existing hospilal sites in the City, Tt projected that a planned
business park in the OPA 120 area should reach employment densitics of 30 jabs per ha, but the development of lands
fr that purpose would likely be undertaken after 2031, Finally, it estimated that excluding the hospital jobs, a total
ol 1,900 johs would he sccommodated nthe OPA |20 arca by 2031,
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City had also veceived employment-growth projections, on a City-wide basis, in a 2015
City-wide Development Charge Background Study that was also conducted by [lemson.
The results of the 2015 study are nol sel oul in Mr. Keleher's correspondence nor his
affidavit cvidenee before the Tribunal,

In the appeal record it filed with the Tribunal, CAMPP excerpted a very brief portion of
the 2015 Hemson Development Charge Study, ostensibly [brecasting employvment growth
ol an additional 2,600 jobs in the City by 2025%, which CAMPP asserls is evidence (hal
conllicts with the employment-growth projection evidence from MIIBC and Altus Group,
The excerpt was accompanied by a “hyperlink™ provided by CAMPP to a full copy of the
2015 Ilemson study, maintained on the City’s website. CAMPP did not refer to the content
of the 2015 Iemson study nor its asserted conlhct with the growth projection evidenee, in
cither of its LPA'L case synopses or its Wrilten Summary ol oral submissions that 1t filed
with the Tribunal. lnstead, CAMPP raised the 20135 TTemson study excerpl i supporl ol 4
very briel reply submission to the Lribunal that Ilemson’s 2015 projection of 2,600
additional jobs could not be reconciled with the evidence relied on by the responding
parties, which projected 21,000 additional jobs.

The Cily and WRH objected to CAMPP’s submission, argoing that the 2015 Flemson study
was nol parl of the record and, in any cvent, the full document was not available to the
Tribunal. In response, CAMPP posited that since the 2015 study was “mentioned™ in M.
Keleher's August 2018 correspondence, which formed part of the Honhanced Municipal
Record, the entire content of the 2015 Hemson study [ormed part of the LPAT record.
Nonctheless, after raising the asserted conflicling employmenl-growth projections,
CAMPP withdrew its efforts to file additional documentation Irom the 2015 Hemson study
with the Tribunal,

The ‘L'ribunal found OPA 120 to be consistenl with PPS policy 1.1.2. In arniving at that
finding, the Tribunal:

(1) expressly acknowledges CAMPD's position that: OPA 120 is premature and
unnecessary for the Cily (o meel its populatiom and employment projeetions; and
the methodology used to calculate land needs thal the responding parties relied on,
is flawed {para. 44);

{i1) expressly acknowlcdges the responding  partics’ position that CAMPT
fundamentally misunderstood the resulls of the growth management analyses
conducted by MHBC and the Altus Group {para. 45);

{(iii)  citcs PPS 1.1.2 (para. 46);

¥ he excerpt, [ its entirety states: “Fmployment in Windsor is toreeust o grow by approximately 2,600 cmplovees
over the next ten-years, 500 of which will be m new non-residential space.™
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{iv}  cxpressly refers to the substance of MHBC’s analytical approach to the City’'s
projected growth in demand for both residential and cmployment land during the
20-vear planning period (para. 47);

(v) finds that MABC's growth management analysis justifies the need Tor residential
and employvment land in the OPA 120 arca (para, 47);

(vi)  expressly refors to the substance of Mr. Keleher’s evidenee (paras 48-49),

(vii)  finds that no apprehensions were raised by Altus Group’s peer-review ol MHBC s
land needs study, as to the justilication for the residential and employment areas in
OPA 120 and its peer-review suggesls that the OPA 120 arca could have been larger
(para. 49}

(viii) [inds thal the needs analysis required by the PTS is mel through the MHBC study,
the “robust™ Allus Group peor-critique and the conservalive MHBC results (all of
which the Tribunal lound to be “thoroughly substantiated studies™) (para 50);

(ix)  finds the land designated lor employment uses in the OPA 120 area is reasonable,
capecially given its likelihood lo understate potential demand (para. 50);

{x) [inds there is no cvidence to support CAMPT's asserlion that the projections and
land needs calculations adduced by the responding parties are [lawed (para.50);

{(x}  finds two-thirds of the City’s projected employment land needs will be mel through
existing properties and the remaining onc-third will be accommuodated in the OPA
120 area, which are allocations that represent a reasonable approach, consislent
with the PPS when planming {or a growing City (para. 51).

Pozition of the Partics

CAMPP asscrts that the Tribunal erred in law by lailing to address cvidence and
submissions that CAMPP now says were central o ils position that there was insufficient
“need” Lo justily the designation of “employiment land™ in the OPA 120 area. It rcasons
that MITBC s evidence projecting 21,140 new jobs in the City during the planming period,
which the Tribunal accepled, conllicts with the cxcerpt from the 20135 ITemson City-wide
Development Change Study, which projected total job growth of 2,600 jobs from 2015 (o
2025, 'The 'Iribunal failed to address thal conllict in its reasons, despite CAMPP’s reply
submission on the point. As aresult, it erred in law.

CAMPP also contends that the Tribunal erred 1n law by failing to cxpressly address the
reasonablencss of MHBCs evidence of projected employment growth of 21,140 jobs, in
the context of OPA 120°s own projection of City-wide population growth ol 7,751 persons
by 2031 (and u potential decline in population from 2031 (o 2036, owning Lo “an aging
demographic™). CAMPP asscrts that it is not possible to reconcile the evidence of 21,000
plus new jobs in a Region with a population growth of less than 8.000 prospeclive
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emplovees. T says the Tribunal crred in law by lailing Lo expressly confront and resolve
that issue.

[137] Tinally, CAMPP argues that proceeding with a development that will affect hospital
services for the Region, as well as hundreds of acres currently used as farmland, s a matter
of peneral and public importance.

|138] ‘L'he responding parties conlend that the true nature of CAMPP s complaint is one of mixed
fact and law, for which leave cannot be pranted. Specifically, CAMPP quarrcls with the
Tribunal’s final conclusion, lollowing the weighing of affidavil evidence and argument.
Further, the Tribunal’s decision with respect to the evidence of “need” accords with the
parties” submissions before it. The Tribunal understood CAMPP’s submissions assertimg
that there was “insullicicnt nced to justify OPA 1207 und gave reasons why the needs
analyses provided hy WRH’s consultants was accepled. There is no reason to doubt the
correctness of the Tribunal’s reasons.

[139] Vinally, this proposed ground of appeal does not raise a question of law that is of sufficient
public or general importance to merit the attention of the Divisional Court. The controlling
issuc is not whether planming lor a hospital is important. The issue is whether the specific
legal questions raised by CAMPP, concerning alleged conflicting evidence and the
adequacy of the ‘Iribunal’s reasons, meets the requisite legal criteria for leave. They do
nol because the questions are specific o the circumstances of the present case,

Disposition

[140] T acecept that this proposed ground of appeal raiscs questions of law, with respect Lo the
adequacy of the Tribunal’s reasons and its asseried failure to address evidence and
submissions now said by CAMPP to have been central Lo its position before the Tribunal,
However, T do nol find that when the Tribunal’s reasons are congidered in the context of
the totality ol the evidence and the parties’ submissions, there 1s reason to doubt the
correctness of the Tribunal®s decision, with respect to g question ol law, becausc it made
findings consistent with the MHBC employment land needs analysis, without expressly
referring to the 2015 Ilemson study excerpt. 1 will explain by fivst idenlilying the legal
principles applicable to CAMPT’s assertion that the Tribunal erred in law through a
misapprehension of cvidence, by failing to consider evidence that was relevant to a malerial
issue,

[141] A misapprehension of evidence may involve: a lailure to take into account an item or ilems
of evidence relevant to a material issus; a mistake aboul the substance of the evidence; or
a failure to give proper effeet to cvidenee,”

[142] A stringent standard of review applies to a ground ol'appeal advanced as a misapprehension
of evidence. Nol every misapprchension of evidence renders a trial unfair or results in a

BR v Muoreisser (19957, 22 QR (3d) 514 {C AL, al p. 538,
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misearriage of justice. An appellatc court must determine the nalure and cxtent of an
alleged misapprehension and s significance to the decision under review.®* The relevant
evidence must: relate to matters of substance rather than detail, must be malenal, rather
than peripheral, to the decision-maker’s reasoning; and must relate to essential parts of the
reasoning process rather than narrative, Tn other words, the evidenee must play an essential
part in the reasoning process resulting in the ullimale decision.®® When assessing this
proposed ground ol appeal, it is important to distinguish between minor variations in
evidence and major inconsistencies. A decision-maker is not required Lo refer to cvery
inconsistency in the evidence,”” However, where a picee of eritical evidence is omilted
from the reasons and the appellate courl coneludes it was a picee of evidence the decision-
maker was required to cxamine, it can be reversible error,®

[143] Tnamiving at its decision, the Tribunal was required lo consider all of the relevanl evidence
niaterial 1o the 13sucs of consistency and conlormity, but it was not obliged to expressly
discuss all ol the evidence on any piven poinl or answer each and every argument of
counsel, in its reasons, While the failure to consider all of the evidence 13 an crror of law,
uniless the reasons demonstrate ihis was not done, the failure to record the fact of it having
heen done is not a proper basis [or concluding that there was an emor ol law in that
respoct. 5

|144] Guided by the legal principles above and for the reasons below, assuming the execrpt from
the 2015 Hemson study was properly before the Tribunal as evidence, the Tribunal’s failure
to specifically refer to that evidence in 1is reasons, docs not provide reason to doubt the
correciness of the decision on the basis thal the Tribunal failed to “consider all ol the
evidence”. | reach that conclusion for a number of reagons, which are set out below.

[145] First, the Iribunal’s reasons, as a whole, do not demonstrate that it farfled fo consider all of
(he relevant cvidence in arriving al ils decision, After acknowledging CAMPTs position
regarding the alleged flawed analysis and calculaiions underwriting the MIIBC and Allus
Group’s respective projections, the Tribunal engaged in a rcasoned and considered
acceptance o MHBC s evidenee about projected employment growth during the planning
period from 2016 o 2036, Among other things, the Tribunal concluded that MHDBCs
analysis was reasonable, its study was thoroughly substantiated and there was no evidence
to support CAMPP’s suggestion that the MHBC’s projections and caleulalions werce
Mawcd. As [ will explain below, the laller finding is consistent with the nalure and
evidentiary quality of the 2015 excerpl, measured in the context of the evidence as a whole,
Tt is also consistent with the Tribunal considering the excerpt and determining in the
contexl ol the tolality of the evidence, that it did not support CAMPP’s contention that
MIIBC’s analysis und caleulations were flawed.

8% Mowrissay, alp. 541,

8 B oy, Fofirer, 2004 5CC 80, [2004] 3 8.CR. 732, at para, 2.

Ry Sweilzar, 2013 ONCA 60, atpara. 1; R LT, 2004 ONCA 44, at para, 73,
B KAL2013 ONCA LD,

¥R Thopedt, 2015 ONCA 697, at para, 51,
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Sccond, although the Tribunal did not expressly refer to the 2015 excerpt in ils reasons, 1t
was not required to do so, in the circumstances belore it. 1t was not necessary for the
Tribunal to refer to every inconsisiency in the evidence, or to cxpressly consider every
issue raised, discuss all the evidence, or address every argument made by CAMPE.™ As
presented, the 2015 Hemson study excerpt did not give rise to a “major inconsisteney™ or
“siemificant evidentiary conflict”™ and it did not unequivocally contradict MHBC s
employment-growih analysis evidence. The execrpt is not temporally comparable Lo the
MHBC prowth-projection evidence. The job growth projcctions in the excerpt are made
over a 10-vear period that ends 11 years belore the end ol the planning period applicable
o OPA 120, the latter of which informed the MHBC and Allus Group analyses.

Third, the 2015 cxcerpt, on its face, does not inlorm one of the primary challenges to the
MHBC and Altus projections that CAMPT advanced belore the Tribunal, namely, *flawed
methodology and caleulations™. 'The methodology and analysis engaged in by bath MHBC
and the Allus Group is trangparently disclosed in the report and aflidavil evidence that was
before the Tribunal, Conversely, the 2015 excerpt that CAMPP quoted and rehied on belove
the Tribunal is limiled o a single conclusory statement of opinion in the absence ol:
articulated basis for the opimion; disclosure ol the methodology upon which it is based; and
disclosure of the identity and qualifications of the individual cxpressing the opinion. The
Tribunal’s ability to place weight on the excerpled opinion was circumseribed, in the
loregoing circumstances. After objection, CAMPP abandomed its efforts to put further
documentation from the 2015 Hemson study before the Tribunal, which, 1f admitted, may
have inlinmed Lhe 1ssues above,

Fourth, the 2015 cxcerpt was not ITemson’s “final word” on employment-growth
projections. The Tribunal received evidence of a more conlemporaneous analysis from
TTemson, in the lorm of its 2018 Development Charge Amendment Study, that projected
employment growth of nearly 11,000 jobs in the City’s Sandwich South area (which
includes the OPA 120 area), during the planning period applicable to OPA 120, The
uncontradicted evidence belore the Tribunal indicates that Llemson’s 2018 projections
were consistent — not in conflict — with MHB( s employment-growth analysis.

Fifth, apart from the issues that delract from the significance of any evidentiary conlhel
arising from the 2015 Hemson study, the record discloses that CAMPP did not position the
2015 cxcerpt as “central evidence” on a key issue belore the Tribunal. CAMPP did not
reproduce or inteprate the impugned excerpl nor advance any arguments speeific to its
asserted effcet on the assessment of the employvment growlh evidence relied on by the
responding parlies, in its LPAT ease synopses nor its written outling of oral submissions
before the Tribunal, and it did not reference the 2015 Iemson study when it identified the
key issues in its case synopsis related to OPA 120.7 Instead, CAMPP first raised the 2015

TRy Dinardo, 2008 SCC 24, [2008] 1 5.C.1, 788, at para. 20.
T See Case Synopsis: PL1S0842 at para 4.
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Hemson study excerpt o briel reply submission, which its counsel characlerized as a
“small portion™ of the reply submissions’™, stating™:

The response thal we are making is to paragraph 86 of the Hospital
submissions, page 27, where there™s a projection of 21,000 jubs. Again, it
docs not appear to be reconcilable 1o say that Hemson is saying 2600 jobs,
which 1= in the evidence at the location IPve just said, with the 21, 000 job
number.

[1S0] CAMPP’s limited submission concerning the excerpt from the 2015 Hemson study did not
address: the potential disparily hetween the cmployment projections set oul i the excerpt
and the employment projections thal were already incorporated in the City’s OF (which
were consisient with MHDBCs analysis); the disparily between Hemson's 2015 projection
and ITemson’s 2018 projections; the fact that the 2015 excerpt’s growth projections applied
to a time period thal signilicantly differed from the plarming period applicable to OPA 120;
northe Tribunal’s ability Lo salely rely on the excerpted opinion, in the absence of evidence
conecrning the methodology lrom which it was derived and the identily and qualilications
ol the individual expressing it.

[151] In all of the circumstances, there ig no rcason to doubt the comeciness ol the Tribunal’s
decision simply because it did not expressly refer to the 2015 excerpl in ils reasons. Even
in the abscnee of an express reference 1o the cxcerpt, the Tribunal’s reasons explain why il
accepted the employment-growth projection evidence that it did, It was not necessary lor
the Tribunal to specifically state in its reasons thal i was accepting MIIBC's evidence
“motwithstanding the 2015 Hemson excerpt™, TLis clear that the ‘Tribunal’s reasons do not
demonsirate (hat it failed to undertake a consideration ol all the evidenec in relation to the
ultimate issue of consisteney. Therefore, the fact that the excerpl was not expressly referred
to in its reasoms s not a proper basis for concluding that there is reason to doubt the
correctness of its decision.

[152] The moving parly has lailed to demonstrate that there is reason Lo doubt the correctness of
the Tribunal’s decision in respect of a question of law arising from the assertion that it
cnpaged in a material misapprehension of the evidenee by accepting projecled employment
orowth cvidence from MITBC and Allus Group, without expressly referring to the excerpt
(tom the 2015 Hemson study in its reasons.

[153] Similarly, CAMPP’s submission thal the Tribunal crred in law, by failing Lo provide
adequate reasons addressing the effect it gave o the 2015 Hemson study excerpt does not
constilule a reason to doubt the correctness ol the Tribunal’s decision. The focus of this
aspect ol the Tribunal’s rcasons is whether OPA 120 35 consistent with PPS policy 1.1.2
because sullicient need cxisted to justify development ol a designaled growth arca. The
Tribunal’s reasons explain why it aceepted the evidence of projected employment growth

2 Transcripl of CAMPPs Reply Submissions betbre the Tribunul al page 6.
T Tyanseripl of CAMPP's Keply Submissions before the Tribunul al page 61-62.
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from MITBC, It made positive indings with respect to the quality of thal evidence and (he
corroborative support it received [rom the Altug Group pecr-review study, which are set
out above, 'The Tribunal’s reasoms make clear (hat its reasoncd acceptance of MIIBC s
evidence founds its determination that the development of the OPA 120 area is not
premature, and that OPA 120 is, therefore, consistent with PPS policy 1.1.2. In arriving at
its conclusion, the Tribunal’s reasons seize and dispose of the ceniral issue before it, by
intelligibly explaining the basis for its deecision in a manner that permils meaninglul
appellate review,

| now turn to the second aspect of this proposcd ground of appeal. CAMI'T posits that the
LPAL crred in law by failing Lo resolve its submission that “it is not possible Lo reconcile
21,000 plus new jobs in a Region with a population growth of less than 8,000".™ CAMPP
reasons that if the City's population only grows by 7,750 people during the planning period
and ity working-age population is in decline, it will be impossible o [ill 21,000 projected
new jobs.

There is no reason to doubt the Tribunal’s decision with respect lo a question of law, as a
result ol this aspeet of the proposed ground. The totality of the evidence before the Tribunal
does not support the Firreconcilable conflict” urged by CAMPT, There was ample evidence
before the Tribunal capable ol supporting its findinps with respect to projecled employment
orowth in a manner thal is comsistent with the population-growth projection sel out m the
OPA 120, itself.

Mr. Keleher provides uncontradicted evidenee that the employment-growth projection that
formed part of the Cily's O helore OPA 120, which is consistent with the projection ol
21,140 new jobs in Windsor by 2031, had alrcady accounted for the City's shifling
population dynamics upon which CAMPP now relies.”

lurther, there was no evidence before the ‘Iribunal suggesting that the Cily-wide
cmployment growth projected by MHBC was limited to new employment positions filled
cxclusively by residents of the Cily, itselll Instead, the Tribunal received uncontradicted
expert evidence concerning: the mnticipated population growth in the County of Lssex
sinrounding the City; and the potential impacl of such growih on the City’s employment
growlh. Mr. Kelcher deposes that data from the 2016 census demonstrales that between
1996 and 2016, the County cxpericnecd a greater growth in its population (29,108 persons)
than the City (19,494 persong); and the bssex County Official Plan projects that the
County’s population will grow by 30,745 persons between 2016 and 2031, which 15 also
greater than the erowth projected for the Cily over a similar period of time.™ e explains
(hat depending on the inflow of employees from oulside the City, it will be possible for the
Cily Lo experience employment prowth even though the City™s working-age population is
projecled Lo decline. Economic centres, such as Windsor, often have the highest activity

" Baoth fgures reler to Cley-wide prowth projections.
" Kelcher AlTidavie, at paras. 67-68,
" Kelcher AlMidavic, at paras, 92-95,
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rales (the ratio of population to jobs) while surrounding areas typically have lower activity
rates, - Therelore, while “population™ and “the number ol jobs™ in a City arc related, there
can be devialions in their respective rates of growth,”

Therelore, the evidenee. as a whole, does not supporl the existence of the “hreconcilable
evidentiary conflicl” that is said to found this aspect of CAMPP™s proposcd ground of
appeal. The evidence belore the Lribunal cxplains why, in general, & municipality’s
population growth and employment growth can deviate, and provides data with respect (o
the County’s anticipated population growth (hat is capable of explaining the case-specific
deviation that founds CAMPP's position, Tn (he absence ol a demonstrable “irreconcilable
conflict” in the evidence, there is no reason to doubl the correctness of the ribunal’s
decision, as a matler ol law, on the basis that it failed to expressly confront the alleged
cvidentiary conflict in ils redsons.

For the foregoing reasons, the moving party has failed to demonstrate that there is reason
to doubt the correciness of the Tribunal’s decision with respect to any question of law that
arises from this proposed ground of appeal. As a result, leave to appeal with respect Lo Lhis
proposed ground is denied.

Conclusion on Motion for Teave to Appeal

[160]

Closiy

[161]

[162]

[163]

For all of the reasons set out above, T.am nol persuaded that the moving party has mel 1ls
onus to catablish that leave to appeal should be granted with respeet to any of its proposed
erounds of appeal. The motion shall therelore be dismissed, | will address the issue of
cosls below,

Pursuant to the partics’ partial agreement on cosls, given their sucecss on the leave to
appeal molion, cach of the responding parties is to he awarded partial indemnity costs of
that molion in the amount of $10,000 plus TIST, i the event thal costs are determined to
be payable by CAMPP. In the ordinary coutse, costs would follow the evenl and costs of
the motion would be awarded against CAMPP.

owever, CAMPP submits that the court should exercise ils diseretion (o order that no
costs are payable by iL, on (he basis that it is a public interest litigant. Tn that regard, it relics
on the reasoning expressed in Cifizens for Riverdale Hospital v. Bridoepoint Health Service
and City of Toronto (October 3, 2007) Ontarnio 85/07 (Div. Ct.) and fncredible Llectronicy
e, v. Canada (Attorney General) (20063, 80 O.R. (3d) 723 (8.C.).

The responding parties submit that costs in the agrecd upon amount should be awarded
their [avour. They dispute CAMPP’s status as 4 public interest litipant, They reason that
CAMPP s status as a “residents proup™ is only one [actor lo be considered in the court’s

7 Keleher Affidavit, at parus. 69-71.
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excreise of its discretion with respeet to costs. 1t docs not automatically entitle CAMPP 1o
preferential costs treatment. Tn all the circumstances, the interests of justice require
CAMTPP o pay costs, In addition, the Cily argues (hat its citizens should not be compelled
tor bear all ol the City’s legal costs because a small group of citizens brought unsuceessful
motions before the court,

In determining the partics’ differences, I will starl by deciding whether CAMPP ought to
be regarded as a “public intcrest litigant™ for the purpose ol the disposition of costs issucs.
The criteria applicable (o that determination is set out in  Dhrham Citizens Lobby for
Environmental Awareness and Responsibility fnc. v, Durham (Regional Municipalily),
011 OMNSC 7143, at para. 51 as [ollows:

(a) the proceeding involves issucs the importance of which exiends
bevond the immediale nterests of the partics invelved;

(b) the litigant has no personal, proprictary or pecuniary interest m the
outcome of the proceeding, or, if he or she has an interest, it clearly
docs not justify the proceeding economically;

(c) the issues have nol been previously determined by a courl n a
procecding against the same delendant;

(d) the defendant has a clearly supcrior capacity to bear the costs ol the
proceeding; and

() the litigant has not cngaged in vexatious, frivolous or abusive conduct.

CAMPT argues (hat it mects all the criteria set oulabove, It says that it has raised previously
undetermined issues that address community interests oulside of its membership,
including: the provision of cmergeney scrvices; the consideration of ¢limate change; and
adequate consullation with Tndigenous communities, Further, it has no pecuniary interest
it the outcome of the proceeding and (here is no cvidence that it has engaged in “vexalious,
Itivolous or abusive conduet.™

The responding parties do not dispute that CAMPP satisfies the second and third enteria
applicable to the “public intevest litigant”™ determination. They also take no issue with the
lilth eriterion, in the context of CAMITs leave Lo appeal motion, but they do not make the
same concession in respect of CAMPP s preliminary motions to adduce fresh evidence and
to amend 1ls notice of motion for leave to appeal, which T will discuss later in these reasons.

For the reasons that follow, 1 am satisfied that CAMPP meets the criteria of a public interesl
litigamtin the conlext of its leave to appeal motion,

Tn the cireumstances of this proceeding (a motion lor leave to appeal), the issues thal
CAMPT raised transcend the interests of the parties and engage broad socictal concerns of
importance o the community. [n arriving at that conclusion, T have remained mindful that
the determination of whether the importance of the issues in the proceeding transcend the
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interests of the parties, requires the court to consider the importance ol the speeific issucs
raised in the legal proceeding, as opposed to the grand poals of the purporled public interest
litigant: see Durham Citizens Lobby, al para. 54. 1, therefore, accept the responding parlies”
position that CAMPP’s wider goal ol opposing the seleeted site for the new hospital does
not. inform the lirst requirement of the public interest litigant test.

However, | do not accept the responding parlies® submisgion that CAMPPs “complaints
and questions” about the adequacy of the Tribunal s reasons that founded its leave to appeal
motion fail o transcend the interests of the parties. Although the responding partics’
position finds some support in the costs endorsement quoted in Yerex v. CYM Lforonto
Acquisition LP, 2019 ONSC 2862, at para. 17, the circumstances ol this case are more
nuaneed.

Although the determination ol the public interest litigant issue is mol informed by
CAMPP’s broader goal related Lo the chosen hospital site, in my view, when decidimg (hal
issue, il is appropriate to consider the underlying subjeet matter to which the Tribunal’s
asserled legal crrors arc said to relate, The majorily o CAMPP’s proposed grounds of
appeal were primarily founded in its assertions thal the Tribunal erred in law, because:
several aspects ol ils reagons were inadequate; and it materially misapprehended evidenee.
All of the issues thal were the subject of CAMPP’s claims of inadequale reasons and
misapprehension of evidence were, by their nature, matters of public interest in the sensc
that they cnpaged broad societal concerns of significant importance to the communily, in
particular cnsuring that land use planning is implemented in a manner that is consistent and
comlorms with applicable policies relaled lo: residents” accessibility to emergency servicey;
permilting the development of greenfield land omly when necessary; and minimizing the
impacl ol urban development on air quality and greenhouse gas cmissions,

The legal issuc of “adequacy of reasons”, tlsell] also consists of a public interest element
since adequate reasons function, in part, o ensure public accountability in the decision-
making process. [ do not suggest that an assertion ol inadequate tcasons will be sufficient
to satisfy the Mrst requircment of the public interest litigant lest, in every casc. However,
in this instance, hased on the subjeet matter of the asserted inadequacies in the Tribunal’s
reasons, | am satislied that CAMPP has cstablished that “the proceeding involves 153ucs,
the importance of which extends beyond the immediate interest of the parties involved™.

| now turn to the dispuled lourth eriterion of the public interest Hiigant lest, specilically.
whether the responding parlies have “a clearly supcrior capacity to bear the costs ol the
proceeding”. | accept that both the City and WRH have the capacity to bear their own costs
ol the maotion for leave to appeal and that their respective capacitics to bear costs are likely
grealer than CAMPP’s capacity, in that regard. Bul, as the Cily correetly subimits, that does
not necessartly dispose of the issue.

T accept the City’s position that its financial resources arc entircly dependant on its
taxpayers and. as a result, a deteemination that CAMDT is nol obligaled Lo pay any costs to
the City, despile the Cily’s suceess on the motion, would efTectively shill the lmancial
burden of CAMPT's imsuceessul motion from one group of concerned citivens (CAMPP)
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to all of the City's citizens, Since Lhe parties have agreed that in the event CAMPP is
ardered to pay costs, it will do so on a partial indemnily basis, the City’s residents will be
loreed to bear a portion of the lepal expenses the Cily incurred in responding to CAMPP’s
leave molion, even if costs in the agreed upon amount are awarded n the City’s [avour. In
the event that a costs wward 1s not made in the City’s favour, those residents will likely he
required to pay even more. In Lhe circumstances of this proceeding, such a result would not
bz fair, just or reasonable,

Despite CAMPP's pursuit of the result it belicved was in the publie inferest, it remains that
its cffort to sccure leave to appeal Lo the Divisional Court was unsuccessful because its
proposed grounds of appeal failed to identily any question ol law, for which therc was
reason Lo doubt the correetness of the Tribunal’s decision. In short, its motion for leave
lacked any meril,

Tn he circurnstances of this case, T am persuaded Lo (ollow the reasoning in Sowthgate
Public Interesi Research Group v. Southgate (Township), 2012 ONSC 6961, al paras. 54-
56. The City’s abilily o bear its costs is cntively offset by the fact that an order that CAMDPD
pay no costs, would compel the City’s residents to bear all the City’s costs oceasioned by
CAMPP, in its pursuit of reliel that was patently unjustified. Therefore, while I accept that
CAMPP may be characterized as a public inlerest litigant, 1 am not persuaded that it should
he relicved of an obligation, as the unsuccesslul party, Lo pay costs to the City. 1ts status as
a public interest litipant does not automatically immunize il from an award of costs, rather,
il remains a [actor to be considered by the court in exercising ils diseretion with respect to
costs. Aller such consideration, | am of the view that in the circumstances ol this case, it
would be unjust, unlair and unrcasonable to deny the City its costs of the leave motion.

Similarly, T am not persuaded that CAMPP’s status as a public inlerest litigant ought to
immunize 1L from an award of costs in favour of WRIIL As T indicaled above, CAMPP s
position on each ol 1ts proposed grounds of appeal was without merit. Nonetheless, WRH,
a publicly funded hospital, was required to incur lepal expenses to respond to CAMPP™s
leave motion. In my view, & cosls disposition that compelled WRIL to bear the entirety of
its costs, in the circumstances ol this case, would be an unfair, unjust and unreasonable
result, In the absence of the parties’ parlial agreement on costs, | would have concluded
that owing to CAMPP’s status as a public interest litiganl, (he quantum ol costs it would
otherwise be obligated to pay to WRII should be reduced. T would have [ound the
appropriate reduction o be 25 percent of the partial indemmnity quantum otherwise
determined by the courtl, For reasons set out previously, 1 would have found that no basis
cxisted to justify a reduction in the guantum of costs payable by CAMPP to the City,

Lowever, based on the parlies’ wrillen costs submissions, they have apparently framed the
impact of a finding of public inlerest liigant as a binary issuc for the court’s determination
specifically whether CAMPP should be relieved ol any obligation to pay costs on the
leave motion, should it be found to be a public inlerest litigant. 1171t 1% determined that
CAMPP should not be so relieved, the agreement contemplales thal CAMPP will be



[178]

1179]

[180]

[181]

[182]

Mage: 45
ardered to pay costs in the agreed upon amount. Tn that regard, CAMPP’s submissions
state:

I the event that costs are awarded, (he parhies have agreed to the following
quantum:

e On the Motion for Leave lo Appeal, $20,000.00 +HST is to be
awarded to CAMPP if CAMPP is successiul, ST0,000.00 +HST
each is to be awarded to the City of Windsor and Windsor
Regional Hospital if the respondents are successtul. [Emphasis
added by underline.

At the same time, CAMPP respectfully takes the position that no costs
should be awarded againsl it becanse it is a public interest litipant.

For reasons sel oul ahove, T do not give offeet to CAMPP s position that no costs should
be awarded against il Tnstead, T lind that costs should be awarded in favour of the
responding parties. In those circumslances, the partics have agreed to a fixed quantun
expressed to the court as follows, “in the evenl costs are awarded the partics have agreed
1 the following quantum ... $10,000 plus TIST each is to be awarded to |the City| and
[WRH] il the respondents arc successful.”

Thercfore, as a term of the order dismissing the leave Lo appeal motion, CAMPP will be
ordered to pay, as costs of its motion for leave Lo appeal: the sum ol $1 1,300, inclusive of
HST in the amount of $1,300, to the Corporation of the Cily of Windsor and the sum of
$11.300, inclugive of HS' in the amount of $1,300, to Windsor Regional Hospital,

| now turn to the issucs of costs related to CAMDPP's unsuccesslul prelitmnary motions to:
arnend its notice of motion for leave to appeal to include considerations of COVID-19 in
this case; and to adduce fresh evidence with respect to COVIN-15, in the conlext ol s
leave to appeal motion, These motions were arpued and dismissed for oral reasons on May
6, 2020, with he issue ol costs reserved for determination together with the costs issues
arising from the leave (o appeal motion.

Similar o the leave o appeal motion, the partics dispute whether CAMPT should be
relieved of any obligaion 1o pay costs, despite its lack of success on the preliminary
motions. In the event that cosls are awarded against CAMPP, the partics dispute the
appropriate indemnity basis (partial or substantial) lor the award. They have, however,
agreed on a quantum for cach basis, The agreed upon partial indemmily quanium, in the
event cosls are awarded, is $5,000, plus HIST to be split between the responding purties.
The agreed upon substantial indemnity quantum is $8,000, plus LIIST, to be split between
the responding parties.

T have previously determined that CAMPP should not to be insulated fromn a costs award
in relation Lo ils leave Lo appeal motion, despite its status as a public interest litiganl,
CAMPP’s similar request in relation Lo ils preliminary motions carries even less merit. The
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preliminary molions had no chanee of success, as a matter of law. The hinding appellale
authority that (vs courl was compelled to apply cstablished that fresh evidence s not
admissible on a motion lor leave to appeal. On that basis alone, CAMPP's fiesh evidence
motion could not succeed. In addilion, [rom a policy perspective, there was pood reason
not o accede to CAMPP's request to reopen the evidentiary record on an issue that was
nol raised belore the LPAT (COVID-19), particularly in circumstances in which the
Tribunal’s decision could only be appealed on a question of law, alone.

T its submissions on the preliminary motions, CAMPP also conceded that i01ts request for
leave to adduce lresh evidence was not granted, its motion to amend 1ls notice ol motion
for leave to appesl should be dismissed. In my view, from their inception, the preliminary
maotions were destined to Ll

In the circumstances, T am persuaded that costs in respect of the preliminary melions should
be awarded against CAMPP in [avour of both responding partics. 1o that regard, I adopt,
by analopy, the reasoning expressed in Humilionians for Progressive Development v,
Heamilton (Clitp), 2014 ONSC 420, at para. 2:

Counsel, in their submissions, have guite properly addressed the several
issucs that arise when public interest htigation 1s belore the court. Those
issucs must be considered when determining whether cosls should be
awarded on the dismissed leave to appeal motion, bul il is not so clear that
they should govern a disposition on a threshold or preliminary procedural
point. Surely, a public intcrest litigant, represented by experienced counsel
who has been mude aware that no time indulgence will be granted, nmust
be held to the same procedural requirements as a private litipant. lor that
reason alone, [TTamillomians [or Progressive Development]| cannot be
permitted to avold an award of costs bemg made against it.

In this instance, CAMPP broughtl preliminary motions to cxpand the evidentiary record
before this court on a factual issue that was not belore the Tribunal and could not have
influcnced its decision. As a matter of law, 1ls ellorl in that regard was misguided. The
reliel sought could not be pranted. The responding parties were compelled to incur legal
expenses (o respond to CAMPP's motions. As a resull, it would be unlair, unjust and
unreasonable (o permit CAMPP to avoid an award of costs against it.

In determining the disputed issuc of the appropriate “indemmity basis” lor the costs Lo be
awarded, T am mindlul of the discretion afforded to the court pursuant to s, 131 ol the
Courts of Justice def, R.8.0L 1990, ¢. C.43, and the factors that ought to be considered
when making an award, which are sel oul in rule 57.01 of the Rules of Civil Procedure,
E.R.O. 1990, Rep. 194 (including whether any step in the procecding was improper,
vexatious or unnecessary). Although I find CAMPP’s preliminary motions to be misguided
and wholly unnceessary, [ do not find that the motions were vexatious, molivaled hy bad
faith, or brought for an cxtrancous purpose. ln my view, the motions resulled Irom
CAMPP’s excessive cauliousness in the context of a developing global pandemic, In all ol
the circumstances, the absence ol legal merit associated with CAMPP's preliminary
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molions provides good reasons to make an award of costs agaimst 1. Howeyer, T do not
fnd the crreumstances justity an order of costs made on a substantial indemnity basis, In
my view, i cosls award on a partial indemnity basis accords with a fair, just and reascnable
result.

[187] Forthe foregoing reasons, CAMPP shall be ordered to pay costs in the agreed upon amount
of §2,825, inclusive ol $325 in HST, tv each of the responding partics as costs of CAMPP's
preliminary motions.

Terms of the Order

[188] An order will go with the [ollowing terms:
1. CAMPP’s maotion for leave to appeal is dismissed;

2. CAMPP shall pay the sum of $11,300, inclusive of TIST in the amount ol 1,300,
Lo the Corporation of the City of Windsorand the sum of $11,300, inclusive of TIST
in the amount ol §1,300, to Windsor Regional Hospital, as costs of the leave to
appeal molion,

fad

CAMPP shall pay the sum of 82,825, inclisive of 1IST in the amount of 3325, 1o
the Corporation ol the Cily of Windsor and the sum of $2.825, inclusive of IS in
the amount of $325, to Windsor Regional Hospital as costs of its motions to adduce
fresh evidence and amend ils notice ol motion [or leave to appeal.

e

[
A N . —

Gregory I, Verbeem
Tustice

Released: July 29, 2020
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